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mittee of the Privileges, on the To” Day of March, Ft 


* 


1771. | p 
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7* [Lady Elizabeth Sutherland's voluminous additional caſe was not delivered 
| to Sir Robert Gordon till the ninth day of November laſt ; and ſix weeks 
were employed in examining it, and in deteCting the errors with which 


it abounds, There remained, therefore, a very ſhort and inadequate ſpace 
of time for the preparing and the printing of the preſent brief. On 
this foundation Sir Robert Gordon reſts his apology for the inaccuracies 
of language, and errors of ſmall moment, which may appear in it.] 


CORRECTIONS, 


Page 3, line 11, for deſcended, read devolved, 
Page 10, line 3, after governed, read in their deſcent. 
Page 15, line 9, after Roſs, read was never Earl of Roſh. 
Ibid, line 11, dele and many more. 
Page 17, line 13, for erefting, read creating. + 
Page 23, line 20, for noted, read noticed. | 
Page 25, line 13, for donations to, read Charters in favour of, 
Page 32, line 7, for have been, read be. 
Page 40, line 17, after that, read in, 
Ibid. line 7 from the bottom, after female, read be, 
Page 43, line 10, for to deſcend, read deſeendible. 
Page 45, line 5, after occaſion, read yet. 
Page 48, ſecond marginal note, for throws, read throw, 
Ibid. line 6 from the bottom, for hi, read biz, 
Page 51, line 9, aſter foundations, read of thoſe. 
Page 53, line 8 from the bottom, for judgment, read judgments. 
Page 62, line 13 from the bottom, after Charter, read «which. 
Page 63, line 8 from the bottom, for ſcandal, read calumny, 
Page 67, line 10, for anſwer to, read anfevering. 
Page 68, line 14, for granter, read grantee, 
Page 71, line firſt, for «vrongous, read wrongful. 
Page 79, line 6, after more, read than, 
Page 85, line 4 from the bottom, dele i/ appears. 
Page 86, line the laſt, dele be, . 
Ibid. in the note, for dated read fated, and after appendix read XV. 
Page go, line 4 from the bottom, for Biffet read Riſer. 
Page 91, line 17, for r«/ign it in, read reſign it into, 
Page 101, line 2, after az, read it. 
Page 102, line 7, after net, read ay. 
Ibid. line 2 from the bottom, for Claimants, read Claimant; 
Page 108, line 12, for and, read was, 4 
Ibid. line 13, after patrimony, read and. 
Page 112, line 8, for for what reaſon, read the reaſon why. 
Page 115, line 2, for in ſuppoſing, read where he ſuppoſes. 
Page 121, line 8, for but in this Charter no more than in the farmer, read but neither in this Charter, 
Page 129, in the notes, after page, read 997. 
Page 132, line 5, for orthography, read bi; language. 
Page 140, line 9, for depofitive, read diſpoſitive. 
Page 142, line 13, for Reggar, read Biggar, 
Page 144, line 7 in the notes, after Edward Bruce, read of the Earldom of Carrick, 
Page 145, line 18, for concur, read appears. 
Page 146, line 11, for hominis, read legir. 
Page 149, line 13, for @ weak, read the weak. .. 
Page 152, line 15, for caſe of, read queſtion concerning, | 
Page 2 line 4 from the bottom, for much leſi ſurely can it be imagined, read it cannot be ſup- 
, Pole 

Page 155, line 9, for creation, read peerage. | 
Page 156, line 3 from the bottom, for 70% read 7he. 

. OnoxnxvaTtions. on the ExaminaTiON, 


Page 8, line 3 from the bottom, for e, read imphy, 
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wife, a daughter, Lady Elizabeth Sutherland, rr 


1 1766, William, Earl of Sutherland died, leaving iſſue, by Mary his William Earl 
On his death, petitions were preſented to his Majeſty, by Lady Elizabeth's 

guardians, in behalf of their ward; by Sir Robert Gordon; and by George 

Sutherland of Forſe, Eſq; reſpectively, praying, that the peerage, or honours 

and dignities of Earl of Sutherland, &c. might be declared of right to belong 

to them. 


His Majeſty was moſt graciouſly pleaſed to refer theſe petitions to the 
conſideration of the Houſe of Lords, 


A ® +... 


r 
In March 1769, caſes were exhibited in behalf of each of theſe clai- 
mants. And, 


Towards the end of the laſt ſeſſion of parliament, a caſe was exhibited 
by Lady Elizabeth Wemyſs (only ſiſter of William late Earl of Suther- 
land) and James Wemyſs of Wemyſs, Eſq; her huſband, in conſequence of 
a permiſſion granted to them for that purpoſe, upon their petition to the 
Houſe of Lords, praying to be heard in behalf of themſelves and their in- 
fant children. | 


New caſes were, at the ſame time, preſented by the claimant Sir Robert, and 
by Mr. Sutherland of Forſe ; but no new paper was then offered by Lady Eli- 
zabeth Sutherland. 


However, on the gth of November 1770, an additional cafe was publiſhed 
by Lady Elizabeth Sutherland, in anſwer to thoſe preſented the laſt ſeſſion 
of parliament by the other claimants, This paper, which forms a large 
volume in quarto, being written with great art, and making high preten- 
ſions to candour, renders it neceſſary for the claimant Sir Robert to reſtate 
h's caſe, and to diſengage it from the perplexity in which his opponents have 
employed their ingenuity to involve it. 


i be earldom of Sutherland is generally allowed to be one of the moſt ancient 
honours in Scotland, but it is impoſſible to aſcertain the exact date of its crea- 
tion, In the view that the evidence produced by the claimant Lady Elizabeth is 
authentic, it appears that there exiſted a William Earl of Sutherland before 1275; 

His daughter and Lady Elizabeth, in her petition and caſes, ſets forth, * That the lands and 
7 © eftate, or earldom, paſſed from this William Earl of Sutherland, through a 
land's preten · long and uninterrupted ſeries of heirs male, lawfully deſcended and connected 
ions to the one with another, in a right line from father to ſon ; who bore the titles of Earl 
a of Sutherland, &c. till they devolved on John Earl of Sutherland, who died 
«* ifſueleſs in 1514 : That, on John's death, the lands and eſtate, of which the 

* comitatus or earldom conſiſted, and which were by their ancient inveſtitures 
* deviſed hweredibus ſuis, [by her underſtood to be heirs general] particularly by a 
charter 


. 


© charter granted in 1347, by David the ſecond of Seotland, erecting them into 
« a regality, to and in ſavour of William Earl of Sutherland, and Margaret his 
« wife, et beredibus inter ipſos legitime procreandis ; and by another charter of king 
James the ſecond of Scotland in 1455, granting them to John Earl of Suther- 
« therland, et heredibus ſuis, deſcended, in conſequence of theſe as well as at com- 
mon law, and did of right belong to his only ſiſter Elizabeth, who compleated 
© her titles to them by ſervice and infefiment on the goth June 1515, and was 
* accordingly called counteſs of Sutherland: That this Elizabeth married A- 


dam Gordon of Aboyne, a younger ſon of the Earl of Huntly, who, ſhe ad- 
* mits, was commonly called Earl of Sutherland, but ſhe pretends got. the 


© title from courteſy only: That the comitatus, or earldom, deſcended from 
Adam and Elizabeth to a ſeries of bheirs-male, lawfully deſcended of. their bo- 
dies, alſo cantinued and uninterrupted from father to ſon, till both. eſtate. and 
* title came into the perſon of William laſt Earl of Sutherland: — That the peer- 
© age of Sutherland is not limited to heirs-male, but a territorial honour, deſcen- 
* dible to heirs general, and that ſhe, Lady Elizabeth, is therefore entitled to 
the honour and dignity of Earl and Counteſs of Sutherland, as well as to the 
* Jands and eſtate admitted without diſpute ta have deſcended to her, 


The claimant, Sir Robert Gordon, appears from the pedigree annexed to his 
caſe, and that of Lady Elizabeth, to be the great grandſon, and only undoubted 
and neareſt and lawful heir male, deſcended of the body of Sir Robert Gordon, creat» 
ed primier baronet of Scotland, anno 1625, and ſecond ſon of Alexander Earl of 
Sutherland, who ſucceeded his father in 1573 „, and died in 1594, Alexander 
(father of the firſt Sir Robert) was eldeſt ſon of John. Earl of Sutherland, who 
was eldeſt ſon of Alexander maſter of Sutherland, who was eldeft ſon of Adam 
Gordon by Elizabeth Sutherland his wife, and who died ſeveral years before A- 
dam his father, as well as before Elizabeth his mother, The claimant, theres 
fore, is now become only and undoubted neareſt and lawful heir-male, deſcend- 
ed of the bodies of Adam Gordon, who was created Earl of Sutherland in 1515, 
of John Earl of Sutherland who fat in the parliament of Scotland by that deſig- 

| Nation 


Pedigree annexed to Lady Eliz, Sutherland's Additional Caſe. 


Sir Robert 
Gordon's 


title to it, 


Cl im of 
George Sus 
therland of 


141 


nation in 1843, and of Alexander who was Earl of Sutherland in 1385; which 
earls, and their ſueceſſors, in the direct line of deſcent, have poſſeſſed the ho. 
nours of Sutherland upwards of two centuries and a half, He is alfo only and 
undoubted neareſt and lawful heir. mai under a charter of nevedamus, dated apud 
Dalkeyth penultimo die menſis Aprilis, an. dom. 1601, proceeding not under a ca- 
cher, but under the royal hand itſelf of James the ſixth of Scotland, on the re- 
ſignation of John Earl of Sutherland, by which all and hail the earldom of Su- 
therland, and all and ſundry the lands of the ſaid earldom, with the caſtle of Dun- 
robin, and their dependencies, are ſettled and deviſed to and in favour of the ſaid 
John Earl of Sutherland, fſuiſque haeredibus maſculis inter ipſum, et dominam 
Annam Elphinſton, Sutherlandiae comitiſſum, ejus ſponſam, legitime procteatis ſeu 
procreandis z quibus deficien, Roberto Gordon ſuo fratri germano [the claim- 
ant's great-grand-father] ſuiſque haeredibus maſculis, de corpore ſuo legitime 
procreandis z quibus deficien. Alexandro Gordon, etiam ſuo fratri germano, 
ſuiſque haeredibus maſculis, de corpore ſuo legitime procreandis; quibus omni- 
bus deficien, Adamo Gordon filio legitimo Georgii marchionis de Huntly, ſuiſ- 
que haeredibus maſculis quibuſcunque haereditarie.“ On theſe accounts, the 
claimant Sir Robert contends, that he is alone entitled to the honour and dig- 
nity of Earl of Sutherland; becauſe peerages, being maſculine fiefs, deſcendible 
only to beirs-male of the body of the perſon firſt enobled, go to the neareſt beir- 
male, lawfully ſprung of the laſt rightful poſſeſſor of the honour. 


George Sutherland of Forſe, Eſq; the other claimant, pretends, That his 
* anceſtor was Kenneth Sutherland, brother of Robert, and fon of William Earl 
of Sutherland, who was great great - grandfather of Elizabeth wife of Adam 
* Gordon, and died towards the end of the fourteenth century : That he is be- 


come neareſt and lawful heir-male, lineally deſcended of the bodies of the 


© ancient race of the carls of Sutherland, who were earls before 1515, And 
that, on the death of Earl John in 1514, the title did not deſcend to Eliza- 
« beth, and was not conferred on Adam Gordon, but devolved to his anceſtor, 
then neareſt heir-male lawfully deſcended of the bodies of the ancient earls of 
Sutherland. who was therefore entitled to have claimed the honour, but ne- 


glected to do it j contends, that it is caſt upon himſelf, now become their only 


* and neareſt lawful heir-male, and that he alone has right to this peerage.” 
INTRO- 
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appear to have been the Sovereign's attendants, and were bound to ac- 

company him in war, to give him council in peace, and to exerciſe a ju- 
nſdition both civil and military, within #beir territories z ſervices proper only 
to men *, | 


In England, earldoms were at firſt military territorial offices, and even after 
they came to include grants of lands, they retained ſome marks of their original 
nature, This is evident from the ceremony uſed in conferring the honour, as 
well as from the circumſtance of the earls receiving the third penny ariſing from 


the pleas of the county-court ; the perquiſite which appertained to the office of 
an earl, 
B This 


* Collins's baronies by writ, p. 102- 


A View of the PrxiNciPLEs of Law, concerning 1 * 


E. ARLS or Comites at their firſt inſtitution (as the name itſelf imports) 
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This official and military nature in the caſe of Engliſh earldoms, may bg 
traced down to the time of Adam Earl of Sutherland, 


The creation of Edmund Earl of Kent, Quinto Edward IV. 1466, is as fol- 
loſs Rex Archiepiſcopis, &e. ſalutem ; nos intime copſiderantes, probitatem 
ſtrenuam, & providentiam circumſpectam ac geminatam morum, & generis clari- 
tatem, clariſſimi conſanguinei noſtri Edmundi baronis, & Domini de Haſtings, 
Waisford & de Ruthyn, ipſum conſanguineum noſtrum Comitem Kanc, cum 
titulo, loco, & ſede, nomine, authoritate, & honore, eidem debet. perficimus 
erigimus ordinamus & creamus, ac per cintluram gladii realiter inveſtimus, 
habend, & tenend. eadem titulum ſtilum locum ſedem authoritatem nomen & 
honorem Comitis Kanc . ſibi, & heredibus ſuis maſculis de corpore ſuo ligi- 
tune proctratis, in porpetuum + Et ut ipſe Comes Kanc. et heredes ſui hujus- 
modi juxta tanti nominis & bonorig excellxntiam decentius & honorificentius va- 
leant incumbentia ſibi onera ſupportare, dedimus & conceſſimus, & hac carta 
noſtra confirmavimus, eidem Comiti Kanc, et heredibus ſuis predictis, viginti 
libras redditus ſingulis annis percipiend. de exiti bus & proficuis Com. Kanc. per 
manus vic. ejuſdem Com. pro tempore exiſten. ad terminos St. Michaelis & Pal- 


che, per equalis portiones in perpetuum. Quare volumus, & firmiter precipi- 


mus, pro nobis & heredibus noſtris, quod predictus Comes Kanc. titulum ſtilum 
locum ſedem nomen authoritatem & honorem hujuſmodi habeat & teneat; fihi, 


et heredibus ſuis predictis, ac feodem predictum ex hac cauſa percipiat in forma 
ſupra dicta his teſtibus, &c . 


The creation of the l Duke of Suffolk, tranſcribed in Rymer, ad annum 1 514, 
is much to, the ſame purpoſe, T he King creates him ducem Suffolcie per Gladii 
Cinturam, Cappe &t Circuli auvei impoſſitionem in, Capile, & traditionem Virgs 
Aur, and gives him an eſtate to ſupport the dignity, The creating words are, 
AQuod nos, &c, predictum Vicecomitem in Ducem Suffolciæ erigimus, crea 

mus 


* Vide Collins's baronies by writ, p. 257. 


1 


mus preficimus, &c. ac nomen titulum ſtatum ſtilum honorem auctoritatem & 
dignitatem ducis Suffolciæ eidem vicecomiti damus & concedimus, per pre- 
ſentes, ac eum de nomine illo, cum titulo honore auctoritate & dignitate cete- 
riſque honoribus, eidem appendentibus & annexis, per gladii cincturam cappæ & 
circuli aureae impeſitionem in capite, & traditionem virgae aureae, realiter inveſtimus. 
Habend. & tenend. praefato duci & haeredibus maſculis de corpore ſuo exeuntibus, 
in perpetuum : And the King, Ut eidem Dux juxta dicti nominis ducis Suffol- 
ciae decentiam et ſtatus ſui nobilitatem, poſſit honorificentius ſe habere, grants 
to him the manor of Donyngton cum pertinentiis. 


The elaimant, in his ſupplemental caſe, maintained, that an earldom, that is 
the dignity of an Earl, was originally official in Scotland elſo, as well as in 
England. 


An inſtance of this he pointed out in the earldom of March : and he could 
not have imagined that Lady Elizabeth would have gone ſo far as to have 
conteſted it. 


Her Ladyſhip however has been at much learned pains * to prove, that this 
earldom was denominated from the territory. now called Berwickſhire, or the 
Merſe, in French la Marche, not from the office of warden or earl of the 
Marches. Burt there can be little doubt that ſhe is miſtaken; as that county 
was never erected into an earldom. It appears clearly ro have been deno- 
minated from the office which has been mentioned, from a writing in Rymer 
ad annum 1423, in which Georgius Comes Marchiarum vel ejus filius becomes 


one of the hoſtages for the ranſom of King James the Firſt of Scotland +, 


- The 


* Add, caſe, ch. iv. p. 68. 


+ In an indenture tranſcribed in Rymer, ad annum 1357, concerning the liberation of King 
David the ſecond, the ſeal of Patric Comitis Marchiz is appended ; and he is therein defigned. 
le count de la Marche, | 
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The opinion of lawyers, ſuch as Chalmers of Ormond “, concerning the 
origin of the law of Scotland, will be little regarded, It is certain that no 
country received the feudal law in greater purity than the Scotch, Craig, one of 
the greateſt of their lawyers, terms it the Proprium jus hujus regni, et mne 
jus quo hodie utimur in foro : * And from theſe premiſes infers, Siquid dubii 
oriatur, origines ſemper repetendae ſunt, ut inde quod aequum eſt dignoſcatur.“ 
This opinion he repeats in ſeveral places of his book, and he demonſtrates the 
utility of the rulc. 


In the caſe of titles of honour, the harmony between the ancient fuedal re- 
gulations, and thoſe rules which have ever been applied to peerages, is parti- 
eularly remarkable: For by the feudal-law, the ſucceeding vaſſal did not ori- 
ginally, by entering upon the feu and holding it, become heir to the laſt poſ- 
ſeſſor, or ſubject to pay his debts ; neither at preſent does a peer, by accepting 
of a peerage deſcending to him from his anceſtors, become heir to the laſt 
poſleſſor of the peerage. 


Upon the matter of ſucceſſion in Scotland, Craig aſſerts, © Apud aequos rerum 
eſtimatores nullum aliud eſſe jus proprium in materia ſucceſſionis haereditariae +." 


In England the Feudal ſyſtem was ingrafted upon the Saxon laws and cuſ- 
toms ; but this cannot be ſaid of the feudal conſtitution which obtained in Scot- 
land ; the Saxons having never been fully maſters of that kingdom. Hence the 
difference between the rules of ſucceſſion in Scotland and England. Selden ob- 
ſerves, that titles of honour deſcended to females by the Saxon law}. 


The claimant lady Elizabeth Sutherland, has ranſacked numberleſs cartularies 
and chronicles, in order to diſcover precedents, from which to prove a feminine 
ſucceſſion in antient Scottiſh earldoms. Let it be ſuppoſed for the ſake of argu- 


ment, 
* Lady Elizabeth's additional caſe, chap. vi. p. 76. note () 


+ Vide Suplemental caſe, pages 1, 2, 3, where the authorities from the feudal law proving 
the principle of male ſucceſſion are fully ſtated, | 


1 Titles of honour, part ii. cap. 3. 


191 


ment, that ſhe had fully made out her propoſition, and that ſuch earldoms are 


territorial dignities, annexed to and inherent in lands, (which, in its proper place, 
it ſhall be demonſtrated ſhe has not done in any one inſtance), ſtill no argument 
can be drawn from females having ſucceeded to them in the 12th and 13th cen- 
turies, by which the limitations in the original grants may be determined. None 
of the original grants are extant, and there is conſequently no precedent to ſhew 
to what heirs they were originally limited. For want therefore of a better rule, 
recourſe is juſtly had to the feudal law; according to which, when the contrary 
does not clearly appear from the inveſtiture, they are preſumed to be fiefs mal- 
culine, deſcendible to heirs male in the direct line, | 


If lady Elizabeth imagines that the claimant holds the dignity of an earldom to 
have been granted without any relation to lands, ſhe intirely miſapprehends him, 
But if ſhe ſhall continue to maintain, that the dignity was intirely territorial, 
paſſing along with the lands, to heirs female or to purchaſers, without creation, he 
has authority to maintain, upon the moſt ſolid grounds of law and of precedent, 
that as it has ever been the ſole and undoubted prerogative of the crown, to 
confer all the rights of peerage, they have ever been perſonal, as well as eſſen- 
tially different from land rights, and have ever been underſtood to be deſcendible 
to heirs-male of the body of the original grantee; and he conceives himſelf fully 
intitled to aſſert, that lady Elrzabeth has neither proved, nor can clearly ſhew in 


any one caſe, from the earlieſt period down to the preſent hour, that a female 
ſucceeded to a peerage in Scotland, as heir at common-law. 


Indeed it would have been held extremely abſurd to create'a man an earl who 
had no eſtate to ſupport the dignity of an earldom, though even of this, prece- 
dents can be pointed out in England in very early times . 


In the opinion of thoſe times, the lands might perhaps be conſidered as the 
principal, and the peerage only as an acceſſory. But this, were it proved to have 


c been 


+ Madox's baronia Anglics paſſim. Colliar's baroaies by writ, p. 108, 
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been the caſe, as it is not, would not alter the nature of things z lands and. peers , 


ages being eſſentially different and, unleſs in tumes very early indeed, go- 
verned by different rules, The latter were never more than'quaſi territorial, 


The girding the lord of the ficf wich the ſword of the earldom was the ſymbol 


by which, in ancient times, the peerage was conferred. This ceremony was per- 
formed by the ſovereign, and was that which conſtituted a peer in the proper 


maſcullas 8% ſenſe of the word, It conferred an eltate of inheritance in the honour on the 


2755 


Examples of 
it in Eng- 
land. 


grantee, and the heirs-male of his body and the grant muſt have been fo limit- 
ed, either in words uttered, or in an inſtrument delivered at the time in writing. 


The cincture of the ſword was neceſſary in former days, both in Scotland and 
England, to communicate the dignity of peerage, and is a ceremony altogether 
adverſe to the notion of feminine ſucceſſion, 


The claimant could not wiſh for a more appoſite authority to prove the fore- 


going principle and practice, than that which lady Elizabeth has brought in her 


additional calc, Chap. 5. page 57. 


Prior to the year 1198, the earldom of Striguil had been granted to William 
Mareſcall, and that of Eſſex to Geofry Peitre ; but tho' the King, in theſe caſcs, 
had given the land eſtate, or camitalus, he had not made them peers, 


King John, therefore, created them earls, by the cincture of the ſword ; 
« Licet (as the warrant has it) ante vecati ent. comites, et adminiſtrat. comi- 
tatuum ſuorum, non tamen accincti erant gladio comitatus,” Mr. Madox*, who 
gives many inſtances of creations of earls, from which it appears, that the cere- 
mony of cincture was what conſtituted a peer, has on this occaſion expreſſed him- 
ſelf in the following manner: But in regard king Richard did not in his-life- 
ume gird the ſaid Geofry wich the ſword of the earldom of Eſſex, king John, 


in the firſt year of his reign, performed that ceremony. At the ſame time 


* king John girded William Mareſcall with the ſword of the carldom of Streguil.” 


Lady 
® Baronia Anglica, b. 2. 


In 
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Lady Elizabeth ſays, it may be obſerved, that the ceremony of beg way | 
Ws not neceſſary in order to confer the title of honour. She gives as a reaſon, that — 
= Mali carl of Strathern, while abſent from Scotland, could not be gladio ciuclur 
comitatus de Menteth. 


The claimant, however, cannot diſcover that a man might not be created an 

= carl becauſe abſent from the kingdom; more eſpecially if rhe king was at the 
ade time abſent from it himſelf, and preſent with the perſon to be created; | 
installations, inveſtitures, and other ceremonies, are often performed by ſpecial . 
W commilion. But to avoid cavil, the claimant is willing to admit the fact, and 
calls upan lady Elizabeth to ſhow that Maliſe was not girt with the ſword of the 
earldom of Menteth before he went a hoſtage to England in 14233 or that he 
was comes after the return of James the firſt, ſubſequent to his receiving a grant 
of the carldom of Menteth, and before he was cindtus gladio comitatut. 


The cla al produce two precedents, which ſhow that” both the practice 
and the priv.1,ic were received in Scotland; the firſt, the caſe of Patrick lord mag ages 
Hales in the year 1488; the other, that of Robert lord Seton in 1600. | 


In a parliament held at Edinburgh on the 10th of October 1488, king James 
the fourth, * Supremus dominus noſter rex, in eodem parliamento, preſentibus 
ſuis tribus ſtatubus, et cum eorundem conſenſu favore et concilio, ſua regia ma- 
eſtas, tecognoſcens divino numine ſe regni faſtigia præemnentias hæreditatis jure 
ſuſcepiſſe, idq; ſui officii eſſe noſcatur, viros nobiles, qui ſuo honore et reipubli- 
ae dignitati plurimum aſſucrunt, praemiis tollere, et ad altiores dignitates ele- 
ue, quo alii ſui ſubditi, unius virtutem imitantes, ſe ad fimilia praeparent, et 
Wromuncrationis officio diſponant: ſua, ca, propter, ſacra majeſtas regia; volens 
Victute (praeditos) viros, regali munificentia et liberalitare; nobilientis 
proprictate niteſcere, dommium de Bothvile fecit et erexit in unum R. 
ocrum comitatum pro perpetuo futuris temporibus, comitatum de Both- 
ie nuncupandum; et ditto comitatui dominium de Crichton, cum te- 
entibus, tenendriis, et libere tenentium ſervitiis de Bothvile et Crichton 


prac- 


4 


T wn | 


ꝓraedictis ; eum 'advocationibus, et praeſentationibus praepoſitururum prae- 
bendarum et capellaniarum de Bothville et Crichton, una cum piſcationibus aquae 
de Clyde, et quadraginta mercatis terrarum ferteſtae de Bothvile, cum omnibus 
aliis ſuis pertinentibus, dependentibus, juribus, et annexis, univit et incorporavit. 
Et eundem comitatum de Bothvile, cum dependentibus, annexis et antedictis, ſuo 
dilecti familiari conſanguineo et conſuli patricio domino Hales, pro ſuo fideli 
legalitate, obſequio, et obedientia preſtitis, et in comparatione laboris expenſa- 
rum dampnii vitae et hereditatis pericule ob regium honorem ſumptorum, pro 
regia ſerenitate et reformatione juſtitiae, privorum conſilio oppreſſo, conceſſit et 
donavit in ſuo parliamento praedicto.“ Thus the king grants an eſtate, and e- 
rects that eſtate into an earldom ; but had he ſtoped there, lord Hales muſt 
have remained in the rank of lord Baron, and ſimply dominus comitatus de 
Bothvile : the ſovereign proceeds therefore, and creates him an earl, © eundem 
patricium dominum Hales in comitem creavit, et comitis titulo decoravit per 
praccintlionem gladii, ut moris ct, ita quod ipſe et ſui haeredes pro perpetuo futu- 
ris temporibus comites de Bothvile vocentur, comitiſque dignitate fulgeantꝰ.“ 


The caſe of lord Seytoun, who was created earl of Wentown, on the 16th 
November, 1600, by king James the ſixth, illuſtrates the antient practice and 
form. of creating peers in Scotland, if poſſible, more fully than that of the earl 
of Bothvile. After the preamble, containing the reaſon of the grant, the inſtru- 
ment proceeds; Noveritis igitur, nos de concilio procerum et digni regni noftri 
primatum, exigentibus præmiſſis, creaſſe, ordinafſe, conſtituiſſe, et erexiſle, W 
tenoreq. praeſentium creare, ordinare, conſtituere, et erigere antedictum conſan- £ 
guineum noſtrum Robertum dominum Seytown, et heredes ſuos maſculos comites 
de Wentown ; eidemque Roberto ac haeredibus ſuis praedictis nomen ſtatum, 
gradum, titulum, honorem et dignitatem comitis de Wentown, in omnibus et 
ſingulis, præeminentus, dignitatibus, honoribus, et caeteris quibuſcunque eul- 
modi ſtatui comitis de Wentown, pertinere ſeu ſpectare valentibus, damus et 

concedimus; i 


* . Vide the Claimant's ſupplemental caſe, notes letter L. where this inſtrument is referred to, 
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concedimus, ipſumque dictum Robertum et haeredes ſuos prædiclos hujuſmodi 
ſtatu, gradu, titulo, honore et dignitate comitis de Wentown, per cincburum gladii 
ac wnius cappae honoris et dignitatis et circuli aurei circa caput poſitionem, inſignivimus, 
inveſtivimus et realiter nobilitavimus. Tenend. et habend. nomen, ſtatum, titulum, 
gradum, honorem et dignitatem comitis de Wentown, praedicti, cum omnibus et 
ſingulis praceminentiis, honoribus et ejuſmodli caeteris quibuſcunque ſtatui comitis 
de Wentown, pertinentibus ſeu ſpectantibus; pracfato Roberto comiti de Wen- 
town, et haeredibus ſuis praedictis, in omnibus et ſingulis parliamentis noſtris hae- 


redum et ſucceſſorum noſtrorum, publiciſque conventionibus et comitiis infra dic- | 


tum noſtrum regnum Scotiae tenendis ; necnon ut habeant ejuſmodi voces, prace- 
minentias dignitates, ſtatus, honores et loca in omnibus, quæ aliquis comes dicti 
regni noſtri ante hæc tempora melius, honorificentius et quietius habuit ſeu uſus 
gaviſus fuit, vel in paeſenti gaudet et utitur, et quod dictus Robertus et haeredes 
ſui præfati ſucceſſive vocitentur et nucupentur comites de Wentown perpetuo 
in futuram, et quilibet eorum vocitetur et nuncupetur z ac ut comites parliamenti 
et regni noſtri antedicti tractentur, teneantur, et reputentur, ac quilibet eorum 
ſucceſſive tractetur et reputetur. Appendix, No. I. 


The foregoing inſtrument expreſſes, in terms as ſtrong as can be conceived, 
that it was the cincture of the ſword which veſted the peerage, et realiter nobili- 


tavit, and contains nothing which has the leaſt relation to lands, except the place 
from which the earldom is denominated. Neither does this ſeem to haye been 
neceſſary in the moſt antient times, before ſurnames were introduced, while the 
number of earls continuing few, made them eaſily diſtinguiſhable, by the title of 
Comes, with the addition of Jacobus, Johannes, Gulielmus, &c.“ | 


A man, who married the heireſs of the eſtate of an antient earldom, if he was 


of high family and fortune, got the grant of the honour to the heirs male of his 
own body. 


No courteſy 
in peerages. 


*D | If. 


* Vide Anderſon's Diplomate Seotise. 


Precederts 


Prove this. 
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If he poſſeſſed an honour. antecedently, the-creation would be to himſelf, 
and the heirs male of his body by the marriage. 


But if he was neither of ſamily or fortune, nor of intereſt, he remained ſimply 
de minus comitatus. 


Upon no other principle than the foregoing, is it poſſible to account for that 
diverſity of deſignations... of the proprictors of carldoms, which is every where 
to be met with in the. hiſtory of the peerage of Scotland. This principle 


ſerves likewiſe to explain many other circumſtances, relative to the antient ſtate 


of the peerage of Scotland. 


Though many of the following perſons had the full fee and property of the 
greateſt earldoms in Scotland, they were not at firſt on acquiring them, deſcribed 
by any title of dignity, but that which was ſimply expreſſive of their right in 
the lands, viz. William Dominus Sutherlandie, proprietor of the eſtate of Suther- 
land * ; Sir Thomas Biſſet, proprietor of the earldom of Fife +; Sir John 
Ruſſel, who married the widow of Walter Cumming,” carl of Menteith, pro- 
prietrix of the eſtate of Menteith,f ; Walter Steuart Bullock, who marricd another 
lady, proprietrix of the ſame eſtate ; Archibald Douglas, proprietor of the earl- 
dom or eſtate of Wigtown C Walter Leſlie, proprietor of the carldom of Roſs“; 
Sir John Swinton, the huſband of Margaret, proprietrix of the eſtate of theearl- 
dom of Marr +; Sir Malcolm Drummond, huſband of Iſabel, another pro- 
prietrix of the eſtate of Marr 4 Walter Steuart, ſon of king Robert II. another 
huſband of the ſame lady $ Alexander Steuart, earl of Buchan who married the 


heireſs. 


* Lady Fliz. additional caſe, page g. 

4 Videclaimant's ſupplemental caſe, page 24. 

1 Lady Fliz. additional caſe, chap. v. p. 13. 

4 Ibid. chap. v. SeR. 4. 

9 Claimant's ſupplemental caſe, p. zz. note /p) and lady Eliz. additional caſe, chap. v. p. 53+ 
+ Claimant's ſupplemental caſe, p. 32, in the notes, inſtance earl of Roſs, 

4 Lady Elis. additional caſe, chap. v. p. 37. 

1 Ibid, chap. v. p. 43. 

„ Indentvie quoted in lady Elia. additional caſe, chap. v. p. 25+ note (/).. þ 
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heireſs of the eſtate of the earldom of Roſs ® ; Robert Douglas, the huſband 
of the heireſs of the eſtate of Buchan +; Robert Steuart, who married the 
heireſs of the eſtate of Allan earl of Menteith ; Walter de Faſſelan, who 
married the proprietrix of the eſtate of the earldom of Lenox 1 Richard 
Talbot who got a grant of the earldom of Marr 5. 


Theſe perſons are only at firſt denominated Domini of the Comitatus, and 
ſeveral of them having never received the dignity of an earldom, were never 
ſtiled carls, viz. Sir John Ruſſel, Sir John Swinton, Sir Malcolm Drummond 


Walter Steuart, Alexander, earl of Buchan, who married the heireſs of Roſs, 


Archibald douglas, of Galloway, Richard Talbot, proprietor of the eſtate 
of the earldom of Marr, and many more. - | 


From precedents, therefore, as well as from the evidence of the feudal law, 
it appears, that the huſbands of all thoſe ladies, who took the eſtates of their 


anceſtors, muſt neceſſarily be preſumed to have got creations, in conſequence 
of which they were called earls, and their wives counteſſes. In ſome caſes per- 


haps, as at preſent, ſuth ladies, in private deeds miſtaking their juſt rights, 
might take to themſelves titles of dignity z but a few precedents of this kind, 
were they clearly eſtabliſhed, would avail nothing againſt the legal preſump- 
tion of peerages being male fiefs, : 


Lady Elizabeth Sutherland has attempted to overthrow theſe principles by 


| pretending to produce examples of peerages which were transferred from one 
family to another, by the mere act of a private man, but ſhe has entirely failed lands. 


in 


+ Lady Elis. additional caſe, chap. v. p. 28. 
+ Claimant's ſupplemental caſe, p. 32. 


1 Appendix, No. 15. 
q Cartulary of Lennox, in the poſſeſſion of the claimant lady Elia, vide Appendix, No, 16. 


$ Vide p. 107. 
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in the attempt, as has been proved in part already, and ſhall hereafter be more 
ſully demonſtrated, Senſible indeed of having failed ſhe ſeems now to grant 
that a comitatus, having juriſdiftion attending it, could not be transferred from 
one ſubject to another, without the immediate interpoſition of the ſovereign. 
But the claimant aſks, whether there ever exiſted a comitatus without a juriſ- 
diction annexed to it“ ? 


It follows as a conſequence of what has been premiſed, that, though lands, 
in antient times, were uſually conſidered as a neceſſary appendage of peerage, 
the dignity itſelf was entirely perſonal, and not transferrable to any other heirs 
than thoſe named to ſucceed to it, by the original grant of the ſovereign. 


Antiquaries and theoriſts may amuſe themſelves with enquiring whether or 
no an earl in former days could diveſt himſelf of his peerage, by aliening his 
Comitatusz meanwhile the claimant may boldly affirm, that no inſtance can 


be ſhewn in which this happened. 


Lords of parliament or Barons baron-rent ſeem to have been an order of nobi- 
lity introduced ſome conſiderable time before the reign of James the Firſt. They 
are referred to in the act of 1427, as an order of peers then ſubſiſting ; and they 
do not ſeem to have had a direct analogy to any order of nobility in England. 
This dignity was unqueſtionably intended to confer an hereditary ſeat in 
parliament, totally independent of, and unconnected with lands. Lords of par- 
liament were created by the ſovereign in parliament, with certain forms and ce- 
remonies ; and, though in the ſhort notes, mentioning their creations in the re- 
cords of parliament, there is no mention made of the heirs to whom ſuch dig- 
nities ſhould deſcend, yet it appears from many other circumſtances, as well 
as from the nature of the grant, that the limitation of heirs was always expreſ- 
ſed in an inſtrument in writing, executed at the time of creation +. 


The 
„ Chap. vi. p. $0. 
+ Vide Sir George M*Kenzie of Precedency. 


SR I AM 


Mg Fw. 


N — 
owed , nd 


„ / T Pies, 2x pu, 


(VF 
The eftates of many of theſe peers, thus created in parliament, came after- · 
wards at the diſtance of half a century, or more, to be erected into baronies or 
dominia. But this neither added to, nor derogated from, the intereſt of the 
peer, in the peerage, by altering'the limitations of it; the peerage being evidently 
a ſubject entirely perſonal ; and though it might be and often was granted along 
with the land eſtate without any diſtinction made between the heirs who ſhould 
ſuceed to the lands, and thoſe who were to ſucceed to the honour : both in ap- 
pearance being intended to go to the ſame heirs ; yet the peerage, being a diſtin& 
right, could not he altered in its limitations by reſignation of the land eſtate un- 
leſs in expreſs words applying to the dignity. 


King James the firſt of Scotland, who appears to have had a predilection to the 
cuſtoms he had obſerved in England, was probably the firſt, who, improving 
upon this method of erecting peers, introduced patents in the modern form. 
Lady Elizabeth herſelf (page 12th of her original caſe), inſiſts, that patents of 
honour were introduced as far back as the reign of James the 4th, but the aers 
the moſt proper to which we may refer their original, is doubtleſs the reign of 
James the firſt. | 


Having acquired more enlarged notions of legiſlation than his predeceſſors, 
this prince produced an alteration by procuring an act of parliament, anno 1427, 
diſpenſing with the attendance of the ſmaller barons, who all at that time fat 
in that aſſembly ; but here he ſtopped, and it behoved him to ſtop, as it would 
not have been prudent precipitately to exclude thoſe, who had a hereditary right 
to a vote in parliament, from that valuable priviledge. 1 : 


The policy of James, to aſfimilate the conſtitution of his parliament to that of 
England, was kept in view by the princes his ſucceſſors ; who nevertheleſs pro- 


| ceeded cautiouſly, as he had done, by ſlow ſteps; only giving exetmptions 


trom attendance in parliament to perſons of greater property than had been dil. 
penced with by the act of 1427: And the plan he had projected was not fully 
perfected till the reign of James the 6th. 


E By 


Al peerages By the 114th act of the eleventh parliament of that prince, anno 1587 (4 copy 
c oved to be 


— {81 


of which is annexed; appendix, No. 2.) the right, which lands had formerly given 
to ſeats in parliament, was taken from them, and it was eſtabliſhed that no com- 


moner ſhould-thereatter lit in that aſſembly unleſs elected into it. The qualifica- 
tions too which ſhould entitle both to ele and to be elected, were accurately 
defined, and it was fertted, that every ſrecholder who enjoyed lands, poſſeſſed of 
the extent required by law, ſhould be entitled to both. 


Abe commonalty was greatly debaſed by this great revolution produced 
by ſending repreſentatives to parliament z but the contrary happened to 
the nobility, who were highly exalted by it. The peers were excepted 
by che ſtatute from the innovation then made, (though one peer, ' viz, the 
carl Crawford, proteſted agaialt it in name of the nobility), and the ſeats, 
which they were allowed {till to eryoy, were at chat time, without any 
doubt, rendeted exchulively hereditary and inelective, indefeaſable by thoſe 
who poſleſſed them, and not only abſolutely independent of lands, but totally 
diſconnected from them in all caſes ; ſo that every veſtige of territorial rights of 
peerage, if any ſuch every exiſted in Scotland, muſt have been then abſolutely at 


an end and aboliſhed. 


There never was in 4 country any order of the nobility, that had the leaſt re. 
ſemblance to thoſt created by writ of ſummons, and ſubſequent fitting in parlia- 
ment, in England. James the firſt may ſeem perhaps to ſome, by the act 1427, 

to have intended to introduce an order of peers of this ſort, by the ſpecial precepts, 
ordained to be iſſued to all biſhops, abbots, priors, dukes, earls, &c. ſummoning 
them to attendance in parliament. But that in reality he could not thereby in- 
tend any new order of nobility, muſt evidently appear from this ſingle conſider- 
ation, that no barons by tenure are ey ordained to have ſuch precepts directed 


to them, 


Beſides, peers, preciſely ſuch as thoſe created by ſummons of writ in England, 


could not poſibly have been made by James the firſt of Scotland, nor until the 
act 


r 
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ct 1587, becauſe, till this laſt period, the conſtitution of the parliament of Scot- 


land, and that of England as far back as the time of King John, were ef- 
ſentially and ſpecifically different, 


Thus the claimant has briefly and candidly endeavoured to point out the ſeveral 
revolutions in the pecrage of Scatland. 


Humbly perſuaded that his right to the honours of Sutherland is clear in every 
light in which the queſtion can poſſibly be viewed, he eſteems himſelf peculiarly | 
fortunate on that account, 


For the ſake of perſpicuity he ſhall divide the obſervations which he is farther 
to make into four branches or heads. | | 


Under the firſt head, he will exhibit a ſummary of the evidence and argu- 
ments which eſtabliſh the peerage in the perſon of his anceſtor Adam earl of 
Sutherland. 


Under the ſecond he will endeavonr to ſhew that in a double view, holding this 
peerage to be a perſonal honour, he alone is intiiled to it in the character of neareſt 
and lawful heir-male deſcended of the bodies of Adam created earl of Sutherland 
in 1515, of Alexander earl of Sutherland wand died in 1594, and of the ſubſe- 
quent earls, 


Under the third he will demonſtrate, . on lady Elizabeth Sutherland's own ben 


| ciples, holding this peerage to be a territorial honour, that he is the only perſon 


intitled to it. 


And laſtly, under the fourth head he will examine ſome of the capital arguments 
and ſacts which are urged by lady Elizabeth as reaſons of preference againſt him 
in this ſuit. | 


FIRST 


Adam Gor- 
don, having 
married the 
heireſs, was 
created 
earl of Suther- 
land. 


1 * 


FT HEAD; 


Under which it is proved, that Adam Gordon was created 
earl of Sutherland in or about 1515. 


IN proving the firſt point it is unfortunate for this claimant that the records of 


the parliament of Scotland from r 505 to 1524 are deſtroyed ; becauſe ſome note 
or intimation of his anceſtor's creation would undoubtedly have appeared from 
theſe r&ords. 


* 


It is unqueſtionable, chat all dignities, earldoms, as well as others, if they 
ever were territorial, had become entirely perſonal, even in the ideas of the vulgar, 
a full century before the time of Adam Gordon ; and we muſt neceſſarily ſup- 
poſe, that, when an antient honour failed, and came afterwards to be renewed, 
the new grant would be of a dignity altogether perſonal, and Adam Gordon, being 
highly connected, and having conſiderable property of his own, muſt of ne- 
ceſſity be preſumed deſirous to ſecure the peerage, failing heirs-male of the mar- 
riage, with the heireſs of Sutherland, to his own heirs-· male by any ſubſequent 


marriage. 


But, notwithſtanding of the loſs of records, the claimant is perſuaded 
that the evidence, on which earl Adam's title to the peerage of Sutherland can 
be ſupported, will appear, on attending to the circumſtances of the caſe, abund- 
antly fſatisfaftory, and much more ſo than any which can be produced to 
prove the right of any one among all thoſe to whom it is' both ſaid and ad- 
mitted by lady Elizabeth Sutherland to have truly belonged in former times. 
The Lady therefore muſt either allow, that none of her anceſtors were really 


peers, of admit that this honour was veſted in him. 
In 


ak as 7 { 


In caſes, in which à patent or original inſtrument of creation is not, or cannot In enfes, in 
be producgd, the only evidence, which can give right to ſuch peerage, is poſ- — — 
ſeſnon; and a ſeries of inſtances and arguments, ſuch as thoſe which are ſo duced, poſef- 
amply ſet forth in the claimant's ſupplemental caſe, in proof of the right of wy — = 
Adam Gordon “ to the honour of Sutherland, * prove a right 


to a peerage, 


Adam Gor- 


1a. It is admitted by the other claimants, that he bore the title, and was don f 
| the title of 
deſcribed as carl or comes of Sutherland. * 


therland. 


240, That deſignation is given him in all deeds extant, publick as well as pri- It is given 
vate, known to the claimant, two only excepted, viz. A precept of Clare Con- * able | 
ſtat by George earl of Huntly, in favour of John Gordon, as neareſt and lawful as well 2 
heir to Adam Gordon his great grand-father, in the lands therein mentiqned. _ 
Dated the 18th of December 1338, and an inſtrument of ſaſine following 

theteon; and theſe deeds bear intrinſic marks, which ſerve ſufficiently to ſhew 

how little faith ought to be given to them, and to all private writings in queſ- 

tions of this ſort z beſides a great number of other errors, which appear to 

have been committed in tranſcribing the precept into the ſaſine, neither pre- 

cept nor ſaline give any deſignation of dignity, either to Adam or to John, 
notwithſtanding that both the former, and his wife Elizabeth, had been 

long dead, John had been ſerved heir to his father earl Adam, in the ſaid 

lands, in October preceeding ; and Adam in that ſervice had been deſigned earl 

of Sutherland, In theſe deeds, too, Adam is ſaid to be proavus to John, (i. e. 
great-grand-father) yet it is in proof and incontrovertible, that the latter was 

his grandſon. Appendix, No. 3. 


30. The deſignation of earl of Sutherland, was given him by third parties, 
as well as by Elizabeth his wife. ka 


An argument extremely frivolous is attempted to be founded by lady Eliza- 
beth, on the words of a charter granted by King James V, in 1527, | and on 


F » the 


® Page 9 and 10. 
| App. to lady Elizabeth's caſe, No. 1, 
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the manner in which earl Adam and Elizabeth ſubſcribe another charter of 
the 26th of March 1525 F. 


The charter 1527, inſtead of ſhewing that Adam Gordon, was not earl 
in his own right, proves the direct contrary, For, 1m, he is named in it 
before Elizabeth his wife ** Conſanguinci noſtri Adae Gordon, comitis de Su- 
« therland et Elizabethae Sutherland comitiſſae de Sutherland ſponſae ſuae.“ 
ado. The charter ſhews the eſtate, not the peerage, was what ſhe held in her 
own right; “ Terrace ejuſdem cum pertinen, fuerunt dictae Elizabethae haere - 
ditarie. 3110. Elizabeth's predeceſſors only, not herſelf, are called comites in 
it: * Predeceſſores ſui comites de Sutherland.” 4. The charter does not 


even tend to ſhew, that Adam Gordon was earl by courteſy, but the reverſe, 
It demonſtrates that it was the life-rent of the /ands and gate only, which 


was reſerved to him upon account of his right therein, Inſtead of ear], he 
is ſimply called Adam Gordon, in the place in which the courteſy of the 
lands is mentioned ; and it will hardly be alledged, that he needed a reſer- 
vation of the courteſy to preſerve to him his name of Adam Gordon. to. 
The ſimple manner, in which he is there named, is of no conſequence : For 
he is repeatedly called earl of Sutherland in the charter, and he gets that 
title even in places in which Elizabeth is not called counteſs, but deſcribed 
by her name only ; for ſhe, as well as he, is ſometimes mentioned in that 
plain manner, which therefore cannot preſume againſt him more than againſt 
her. Fuerunt diftlae Elizabethae haereditarie, et quam et quas eadem 
per fuſtum et bacculum, et procuratores ſuos ad hoc cum aviſamento 

et conſenſu praedicti Adae comitis de Sutherland ſponſe ſue legitime con · 


r. 


In the other charter of 1523, Adam is alſo deſigned earl of Sutherland; 
therefore the different ways, in which he and his wife ſubſcribe that deed, he by 
his name of Adam Gordon only, ſhe by both name and ſurname, with the addi- 
tion counteſs of Sutherland, cannot be regarded. For 1mo. The charter, made in 


frailty and old age, was ſigned by a notary, rather than by himſelf, 2do. In 
I 5253 


t App. to Lady Eliz, original caſe, p. 3. 
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1525, ſubſcription was not neceſſary to authenticate deeds, and was rarely 
adhibited ; all that was neceſſary in Scotland was the ſeal, ' as is even enempll- 
fied in this charter, which is circumſcribed, * Adae comitis Sutherlandiae.“ 


It was not till 1540, that ſubſcription was required, by the 11 5th act of the” 
parliament, held by King James V. in that year. Hence a preciſe manner, 
in which perſons ſhould authenticate deeds in all caſes, could not be fixed in 
1525; but noblemen ſubſcribed ſomerimes by their title only, ſometimes by 

their names and ſurnames only, ſometimes by their chriſtian names and titles, 

ſometimes both by their names and ſurnames, with the addition of their titles; 

and it was not till 1672, “ that the mode was determined in which perfons 
| ſhould ſubſcribe, A 


=_ Lady Elizabeth, in treating of the territorial principle, has inſiſted through- 
; 0 out the whole of her additional caſe, that it is the poſſeſſion of the comitatus 
| | which gives the dignity ; and holds that even the fie of an carldom, gave right 
to the appellation of Comes. The conſequence of which neceſſarily is, that 
there might be two carls, at the ſame time, deriving right from the ſame ſub- 
ject; or, in other words, that there might be Duo domini in folidum cjuſ- - 
dem rei.” Of this ſhe has attempted to give an example in the caſe of the 
peerage of Carrick, towards the end of the 13th century, (which ſha'l be 
noted in its proper place) and has made, as the claimant apprehends, frequent 
alluſions to two private charters in her poſſeſſion, for proving the ſame pro- 
poſition in the caſe of the family of Sutherland, in the year 1529. 


. «,,,, 


Wich regard to thoſe deeds, two things will be obſerved, That they are only 
private charters granted to the vaſſals of the earldom: And, that although 
Alexander, maſter of Sutherland, the granter, is, in the body of them called 
comes de Sutherland, yet this is proved, upon the beſt authority, to have pro- 
ceeded from the ignorance or inattention of the conveyancer ; for this gentle- 
man, correcting the ignorance of the notary, inſtead of ſubſcribing Alexander 
comes Sutherlandiz, ſigns Alexander maſter of Sutherland. The circumſtances 

* attend - 


- 


Ad 1672, cap. 1. 
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attending theſe writings being explained, the reader's ſurprize that they have 
not been printed to prove the territoriality of the peerage in queſtion will 
ceaſe, It is manifeſt they aid the lady more, while we are left to conjecture, 
concerning their import, than if the deeds themſelves were fully exhibited 
to view, | 


And was uni- gtio, Adam Gordon's title of earl of Sutherland, was uniformly recognized 
2 — 2 by the crown, the fountain of honour, in royal charters granting the comita- 
by the ſove- tus to him and his wife; which charters, the king being then in Scotland, 

muſt either have been ſigned or have 5 upon warrants ſuperſcribed by 


the royal hand. 


In thoſe charters, he is not only deſcribed to be both noble and a Lord, 
a ſtile proper to peers only, but he is repeatedly called by the King “ conſan- 
guincus noſter Adae comes Sutherlandiae.“ | 


In privy- 400. In actions brought before, and decrees iſſued by the privy council, the 
council, and higheſt tribunal in the kingdom, he is alſo admitted to be earl of Sutherland, 
occaſion, being ſo deſcribed, and he is marked in the ſederunts thereof not only by that 


title, but among the earls, even while the regents themſelves were preſent. 


5to. The name and arms, borne by the family of Sutherland ever ſince the 
nme of Adam Gordon, afford material evidence of a new creation in 1515, 
From the earlieſt period, whence the peerage of Sutherland can be traced down 
to the time of Adam carl of Sutherland, the name and proper arms of Sutherland 
were conſtantly borne by all the earls of Sutherland; and it is certain, that had that 
antient honour continued, the ſubſequent earls would have gone on bearing the ſame 
name and arms. Upon occaſion of the queſtion of precedency between the earls of 
Sutherland 
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utherland and Crauford in 1706, it was thought proper therefore to lay aſide 
e name, and armorial bearing of Gordon, and for furthering the claim to the 


d peerage, to re · aſſume the name and arms of the antient race of carls ®, 


Theſe accumulated proofs that Adam Gordon poſſeſſed the peerage of Suther. 
and in his own right, might, the claimant humbly apprehends, ſuperſede the 
eceſſity of any farther argument upon this point, They undoubtedly fix his 
tus, put him in full poſſeſſion of it, and put it upon the other claimants to 


ke out by proofs, not preſumptive and equivocal, but direct and poſitive, 
+ Bit he was not, and could not be carl. 


la a ſingle old and ſuſpicious indenture, bearing to have been made in 1275, 
| Bivſpicious becauſe very ancient, private, and aſcertaining the rights of Romiſh 
' Shurchmen, who are univerſally known to have been the fabricators of number- 

Eis donations to the church,) are found the following words: Willielmum 
larae memoriae et Willielmum ejus filium comites Sutherlandiae.“ By this 
riting lady Elizabeth inſiſts, it is proved, that there exiſted a William earl of 
zutherland between 1222 and 1275; yet ſhe will not allow, on the irreſiſtible 
idence which has been above referred to, that there was an Adam who was 
of Sutherland between 1514 and 1538. 


The claimant cannot be required poſt tantum temporis, to produce an inſtru- He was crea- 
ent of creation; neither does he think himſelf under the neceſſity of entering — * 
to a diſquiſition concerning the powers of the duke of Albany, by whom he the duke 


of 
vers his anceſtor was created a peer, The limits and extent of prerogative, — . 


, and 
e powers of judges and thoſe of regents, could not be marked with preci- ftates of the 
on in an unlettered country, and in times when the ſtatute book amounted to dom. 
o more than 200 duodecimo pages, | 


* Certificates from the herald's office of the armorial bearing of the family of Sutherland fince the 
ovation of the peerage in the Gordon race of earls arc given, Appendix, No. 4. 
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It was obſerved, (ſupplemental caſe, page 37, That, from the inabil 
of a regent to grant away the crown lands, to infer his inabiliry to grant 
peerage, is not a juſt concluſion. That the objection to the granting aw 
lands, lay in its being hurtful to the eſtate and intereſt of the king, who 
only the crown lards and feudal caſualties to ſupport his dignity ; but that thi 
does not apply to the power of creating peerages, as donations of that ſort, i 
ſtead of diminiſhing the eſtate, or the power of the crown, add commonly: 
both: That it appeared alſo from the act 1 33, parliament anno 1431, referred 
by lady Elizabeth, that the regent had, during the minority of James the fir 
fiven away lands eſcheated to the crown by baſtardy : That from a revocatia 
executed by James the fifth in France, upon his coming of age, and ratiße 
by parliament, lands fallen to the crown, and other parts of the king's eſtay 
had been aliened : and That it is certain, that during the minority of the king 
of Scotland, parts of their eſtate were often granted away, and never retur 
to the crown, notwithſtanding the uſual revocations when thoſe kings attai 
to majority, To theſe things lady Elizabeth, in her voluminous work, 


not vouchſafed to give an anſwer, 


| The claimant now begs leave further to obſerve, that, as the right of c 
ting peerages was inherent in the crown, being a part of its prerogative, ſo 
mult of neceſſity have been a part of the prerogative of a regent, unleſs a ſpe 
cial reſervation was made with regard to it. Nor is this mere argument dr: 
from the nature of the thing, but founded upon the law of prerogative. 


In England it has at all times been held a part of the powers of a regent! 
create peerages, unleſs, by the act conſtituting him to his office, he was lai 
under reſtrictions. Thus by the regency act of his late Majeſty, chap, 2 
anno regni 24. lt is enacted, that in the creation of all peerages of Grea 
* Britain or Ireland, the conſent of the council of regency, or the major par 
* of any five or more of them aſſembled as aforeſaid, ſhall be neceſſary to mak 
che creations good and effectual,” | 
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Lady Elizabeth, therefore, it may ſeem has been rather raſh in pronouncing 
dictatorially concerning the powers of regents in Scotland to create peerages, more 
eſpecially perſonal peerages, ſuch as the claimant contends for, Their creation 
could take nothing from the crown. 


But leſt the lady ſhould ſtill entertain any doubt with reſpect to this power of 
regents, the claimant laying the creation by the duke of Albany out of the queſ- 
tion, ſhall grant that Adam Gordon was created a peer in parliament itſelf, ac- 
cording to the form commonly uſed in the days in which' he lived, by the joint . 
act and deed of the regent and ſtates of the kingdom; an authority which, it is 
hoped, ſhe will not contend was not ſtrictly legiſlative, and ſufficient to create a peer. 


It is proved by a deed in Rymer, ad annum 1515, that the duke of Albany 
was then regent, and at Glaſgow on the 22d of May ; and that a parliament, of 
which the records are now loft, was held in July, thereafter appears from the ſtatute 
book, as well as from hiſtory, *® a ſhort time after which Adam Gordon is 
found bearing the title of earl of Sutherland, and acknowledged to be fuch by 
all ranks of men. | 


But neither does the matter reſt here; for notwithſtanding of what lady Elizabeth 
has urged ſo confidently, both in her printed caſes and elſewhere, the claimant 
maintains, and humbly hopes he is able to prove, (if he has not already done it) 
that ſeveral of the inſtances he has brought of creations during * were 
plainly creations by regents. 


The Lady ſenſible of the inſufficiency of her argument upon this point, en- 
deavours, with much anxiety, to narrow the ſenſe in which the claimant un- 
derſtands peerages to have been created by regents, as if ſhe ſuppoſed he was 
obliged to hold, that the creation of Adam Gordon was by the regent himſelf, 
without conſent of parliament. The contrary will appear, to be his meaning from 
the 


* Pitſcontic's, Hiſt. of James V. 
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precedents lated in his ſupplemental caſe *, of which, for the ſatisſaction of 
his judges, he Mall now recapitulate a few; and ſtate the proofs in ſupport 
of them at large in Appendix No. 5, 


He ſhall produce three precedents, which had place in three different periods 
of time; and he muſt confeſs himſelf obliged to lady Elizabeth for having af. 
forded him ſome additional light with regard to the firſt he ſhall mention, that 
of the creation of John Stewart, ſon to Robert Stewart duke of Albany, regent 
in the minority of king James the firſt. 


The Lady obſerves, that Robert the ſecond of Scotland granted the earldom 
of Buchan to Alexander his younger ſon; and that, this happened upon the 
forfeiture of John Cumming, who was earl of Buchan in the time of king 
Robert Bruce z of which forfeiture, however, the claimant ſees no evidence: 
it is much more probable, that this Alexander having died without iſſue male, 
was ſucceeded by his elder brother the duke of Albany. 


By an original charter, granted on the 2oth September 1406, it is proved the 
regent was then duke of Albany, carl of Monteith and Buchan; and as ſuch 
makes a grant of the comitatus, or eſtate of Buchan, to his ſon John Stewart, 
therein deſigned dominus de Onelle et Conle. 


The father, having thus ſurrendered the comitatus, or land eſtate of Buchan, 
reſigned the Peerage, alſo; but his ſon, tho' he had got the eſtate of the 
earldom, was not thereby made carl; for in a confirmation of the forelaid charter 
two days after, he is (till only deſigned dominus de Onelle et Coule +, not having 
at that time been inveſted with the dignity, or cinctus gladio comitatus; a circum- 


ſtance 


Page 36, &c. 
t Even on the 12th March 1406-7, it appears he had not been cinctus gladio comitatus ; 


for in a charter by his father, he is deſigned only filio noſtro Johanni Sineſcallo domino de Buchan, 
Vide ſupplement caſe, p. 37. | 
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Hance which did not happen till the 26th July 1408 * Having then been crear- 
ed carl of Buchan by the ſolemn form of belting, he is defigned in 2 charter of 
that date, comes Buchaniae : and finding him once deſigned earl, the claimant 
preſumes, and he conceives on good grounds, that he continued ſuch, tho? from 
the imperfection of the Scotch records he may by omiſſion, on future occaſions, 
be found deſigned only dominus de Buchan wichout the addition of comes, 
dominus comes (lord earl) being a deſignation ſometimes given to earls in an- 
cient times, like thoſe of lord marguiz and lord duke in the preſent. 


240, Lord Ochiltree was created a peer of 'parliament on the 1 5th March 
1542. The record bears, The which day my lord governer, with the advice, 
* and conſent of the three eſtates of parliament, has created, made and ordained 
© a noble and mighty man Andrew, formerly lord Avondale, baron and 'baron- 
© rent, and lord of our ſovereign lady's parliament, and to be called, he and his 
* ſucceſſors, in time to come, lord Stewart of Ochiltree, and to have vote and - 
* place in the patliament, as other lords of the realm ought and ſhould have in 
* the Tame, having all honours and dignities appertaining thereto.” | 


If words ate capable of conveying a meaning plain and unambiguous, ſurely 
this is a creation by a regent. It clearly proves two things, 1m. That Andrew 
lord Avondale had, before the 15th of March, reſigned his honours (if any be 
had) into the hands of the crown; and 2do. that he had got a new peerage 
without any precedency. Ir is true, that on the laſt day of Auguſt 
1534, he exchanged his land eſtate, conſiſting of the caſtle Fortalice and barony 
of Avondale, with Sir James Hamilton of Finnart, for his caſtle and barony of 
Ochiltree z but it is equally certain, that this exchange of lands neither diveſted. 
one of theſe perſons of his peerage, nor conveyed it to the other, though the ex- 
change of the lands on both ſides, received the royal confirmation on the ad of 
September thereafter : For mo. on the r2th day of December 1543, there is an 
act of parliament, reſtoring the ſon of this fir James Hamilton of Finnart, therein 

| H =: deſigned: 


liz. additional caſe, chap. v. p. 166. 
4 Claimant's ſupplemental caſe, p. 37. 
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deſigned fir James Hamilton of Finnart, againſt the father's forfeiture, and de- 
 Ularing that he ſhould ſucceed to his father's lands, offices, lordſhips, goods move-+ 
able and immoveable ; yet neither he, his father, nor ſucceſſors, were ever lords 
Avondale in the proper ſenſe of the word, (i. e.) peers, 2do, fir James, the fa- 
ther, ſat in the parliament holden at Edinburgh, on the 1oth and 12th days of 
June 1535, and is marked in the rolls, by his title of knight only ; and 
31. in 1565, there is a charter to fir James Hamilton of the dominium and 
baronia of Avandale, * cum caſtra et fortalicio,” by which it appears, that the 
family ſtill continued in their former rank. It is nothing to the point in hand, 
that lord Avondale, in 1538 and 1542, is, in charters and in the rolls of parlia- 
ment, called lord Ochiltree, He was only fo called in vulgar language, as lord 
or proprietor of the eſtate, and that this was truly the caſe, is proved by this a&t 


of parliament, for if he had been ab ante lord Ochiltree, there could have been no 


accaſion for a new creation in parliament. 


It ſhall now be ſubmitted, whether, as lady Elizabeth aſſerts, chap. vi. p. 161, 
it was wrong in the claimant to quote this example as a creation by a regent, 


310. Robert Douglas, brother uterine to the regent carl of Murray, in a pre- 
cept\of appriſing of lands at the inſtance of his uncle the earl, in 1563, though 
then married to Chriſtian, aſſuming the title of countels of Buchan, is only de- 
ſigned Mr. Robert Douglas, her ſpouſe : But in the month of December 1567, 
he ſat in the Scotch parliament as car] of Buchan ; and on the 22d of Auguſt 
that year, was marked in the ſederunt of council among the earls, It cannot be 

. pretended, that he was created by queen Mary, It mult therefore be preſumed 
that he was created by his uncle the regem, who arrived at Edinburgh from 
France on the 11th of Auguſt 1567, and appears to have taken upon him the re- 
gency befcre the 22d of Auguſt that year, being marked as preſent in that charac- 
ter in the ſederunt of council, the 22d Auguſt, 1367:5 


Sir 


} Vide Kelth's church hiſtory, p. 442, and 452, an author often quoted by lady Elizabeth. 


Sir 
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Sir Robert Gordon therefore, without preſuming to determine the all. 


manner in which his anceſtor was created earl of Sutherland, a thing from the - 


ſtate of the Scotch records altogether unreaſonable to be demanded from kim, 
has, he flatters himſelf, proved in a ſatisfactory manner, that he buth was, and 
muſt have been created earl. Can it then become a queſtion, ſetting the preſump- 
tion of law aſide, which of the hypotheſes maintained by the claimants, with re- 
gard to carl Adam's quality of earl, is moſt like the truth ; his being an ear! by 
courteſy, by uſurpation, or by creation ? 


He married Elizabeth Sutherland, who had viis et modis betome” pro- 
prietrix of the eſtate of Sutherland. Holding her title to be good, he hid a 
rational claim to be created earl of Sutherland, and we find accordingly Johannes 
Ferrerius, a doctor of divinity, ſingled out by a miniſter of ſtate, as a perſon emi- 
nent for his learning, and who lived three years at the court of Scotland, near the 
time at which Adam muſt have been created, uncontradicted by any cotempo- 
rary authority, aſſerting in expreſs terms, that Adam Gordon was actually created 
earl of Sutherland, and for this very natural reaſon “ per nuptias Sutherlandiae 
beredem junxit matrimonio, qua de re comes Sutherlandiae deinceps creatur”” Ferre- 
rius was, it is true, a foreigner, and his authority, were it ſingle, might not per- 
haps be abſolutely deciſive. But, ſupported as it 1s, both by evidence and by 
probability, it muſt have great weight; and it muſt not be forgotten, that 
one of the moſt authentic hiſtories of SON was written by Rapine, a French- 
man. 


Lady Elizabeth Sutherland, who has herſelf, through the whole of her addi- 
tional caſe, ſupported her precedents of female ſucceſſion in peerages, by ſcraps 
of chronicles, the authority of quotations from writers of ballads, and writers 
of genealogies yet leſs to be depended upon; ſenſible of the weight of the au- 
thority of Johannes Ferrerius Pedemontanus, has reſorted for a confuration of the 
evidence he affords of the creation of Adam Gordon, to a tract, publiſhed in No- 
vember, 1769, by Sir David Dalrymple, of Hailes, baronet, one of the ſenators of 
the college ot juſtice in Scotland, and one of her own guardians. In this treatiſe, 
enti led 


of 
: 


VEE 


amide An examination of ſome of the arguments for the high antiquity of the 
ſegiam majeſtatem, and an enquiry into the authenticity of the leges Malcolmi, 
The author, after having attempted to ſhew, with much parade of learning, that 
regiam majeſtatem is. moſtly borrowed from a, work, ſuppoſed to have been 
written, by Glanville, who was juſticiary to king Henry the Second of England, 
and that this treatife on Scotch law, inſtead of having been compiled, as ſome 
antiquarians ſuppoſe, in the time of king David the F irſt, muſt neceſſarily have 
been the work of an author, who lived much later, perhaps, even ſubſequent to 
the reign of king David the Second, has choſen to enter into a particular 
gonfutation of what Ferrerius has. advanced in ſupport of the antiquity of that 
work. 


The learned author, not ſatisfied with overturning the authority of Johannes 
Ferrerjus, in what he has ſaid about the antiquity of regiam majeſtatem, has 
alſo endeavoured to deſtroy his credit. as an hiſtorian, in regard to every 
other fact he relates, in matters too, altogether foreign to the ſubject of this 
treatiſe, And he levels particularly at the accounts which he has given of creations, 
dates of creations, and other minutiae relative to the peerage of Scotland, But 
all that the claimant, Sir Robert can allow this gentleman to have done towards. 
eſtabliſhing. his point, is no more than proving Johannes Ferrerius to be à fal- 
lible man like himſelf, liable to error in ſome of the relations he has given of 
men and things, either from miſiaformation or from miſapprehenſion. Surely 
Ferrerius cannot be condemned as an hiſtorian, for taking facts upon truſt from 
others, and it cannot be proved that in aſcertaining thoſe related * him, he did. 
not make uſe of the belt information in his power. 


| That he either was not, or could not be properly informed of a tranſaction-which 
happened in his own time, ſuch as the creation of Adam Gordon, the claimant 
believes no one, who is not blinded by zeal to carry a favourite point, will aſſert, 


The claimant has attempted, in a tract ſubjoined to this paper, to retrieve the 
credit of Ferrerius, both as a man and an hiſtorian; and flatters himſelf that 
ſome 


| 
( 
t 


nat 
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ſome allowance will be made by the impartial, for trivial errors into which he 
may have fallen; more eſpecially as he has no pretenſions to the character of an 
antiquary himſelf, nor has enliſted profeſſed antiquariahs into his ſervice, and muſt 
conſequently contend upon a footing extremely unequal with lady Elizabech, 


To any perſon who conſiders with the ſlighteſt attention the precedents 
brought by lady Elizabeth, for proving that women in antient times communi 
cated titles of dignity to their huſbands, her hypotheſis muſt appear not only 
contrary to law, but utterly unſupported by clear evidence in any one inſtance; 
indeed, to ſay that the huſbands of thoſe ladies were not earls in their own right, 
but in that of their wives, when both huſbands and wives are deſeribed by the 
ſame titles of honour, is nothing elſe than begging the queſtion in diſpute. To 
prove that thoſe huſbands were peers by courteſy, it muſt firſt be ſhewn that 
the wives were peereſſes in their own right. Now what is it, that is offered to 
overturn the legal preſumption in favour of male ſucceſſion in peerages, eſta- 
bliſhed on ſound principles of law, and on judgments the moſt ſolemn. Truly, 
nothing more than precedents involved in the moſt impenetrable darkneſs, and 
ſupported by evidence the moſt ſuſpicious, viz. old church chartularies, chroni- 
cles of unknown authors, and genealogies of 'gnorant, Ong and Pu 


tuous antiquarians ? 


The inſtances of this courteſy honour, offered by lady Elizabeth, are confuted 
in the claimant's former cafes ; and we ſhall in this paper beſtow upon them à fur- 
ther confutation. The doctrine laid down by the claimant, that it was uſual for 
the crown, when an antient peerage (the limitations of which were not known) 
failed for want of heirs male, or when the heir male could not prove his deſcent 
under the peerage, to confer the honour by a new grant on the huſband and 
heireſs, and the heirs male of their bodies, is fully demonſtrated by a caſe in 2 
family of Semple, in 168 3. Appendix, No. VI. | 


What is alledged in the caſe of Buccleugh, quoted as an inſtance of the cour- 


teſy upon the authority of memoirs, ſaid to have been written by lord Olarendon, 


- 
I : mY . is 
- 


a9 
js a mere tale, not only unſupported by evidence, but directly contrary to it, 
For the huſband of that very lady, who was heir in the peerage under @ patent, 
as well as the huſband of lady Anne Hamilton, who was alſo a pecreſs under a 
patent, were both created peers for life, the firſt by the title of earl of Tarras, 
the other by that of duke of Hamilton, as is proved, Appendix, No. 6, No per- 
fon, in the leaſt acquainted with the laws or cuſtoms of Scotland, can ſeriouſly 
maintain, that, in the days of Charles the Second, a man, by marrying a peereſs, 
became, or was entitled to be called, a peer; the thing indeed is incredible, and 
the ſuppoſition abſurd to the laſt degree. Honours and blood are perſonal, 
and rights of pecrage can only be communicated by the ſyvereign, Servants 
and dependents, indeed, to indulge the vanity of their patrons or maſters, may 
ſometimes give titles to thoſe who would be thought to have a right to them, 
and ſuch people may ſometimes receive them in company; but thoſe who re- 
ceive them in parliament, in privy councils, in judicial procedure, and in charters 
under the royal hand, muſt neceſſarily be preſumed to poſſeſs them in their own 
right, not in the right of any other, 


—_— The claimant Sir Robert ſhall now proceed to examine the evidence produced 


ſelf was not by Lady Elizabeth, in ſupport of the pretended right of Adam Gordon's wife 


countels of 


Sutherland in to the peerage of Sutherland, upon which head it might perhaps be ſufficient 


her own 
. to obſerve, 
t 


t of her 
huſband, 


1990, That there is direct evidence to prove, that before July 1515, Eliza- 
beth is found deſigned in deeds ſtated in the 8th page of the claimant's ſupple- 
mental caſe, viz, her retour, precept and ſaſine, without any title of dignity ; on 
the contrary, by a deſcription ablolutely excluſive of the idea of her being at 
that time a peereſs; her deſignation is, that of nobilis domicilla, Elizabeth Su- 
therland, and Elizabeth Sutherland heir to umquhill John earl of Sutherland 
her brother. Throughout the whole of theſe deeds, though frequently men · 
tioned, ſhe is never deſcribed by any title of dignity ; but the contrary happened 
in the caſe of her brother, John earl of Sutherland, who, though deſigned in 
1512, in his ſaline produced by lady Elizabeth, ſimply John Sutherland is yet 
proved to have been deſigned, by perſons too in high office under the crown, 
earl of Sutherland before that time.+ 


+ Supplemental caſe, p. 25, note (5). The 


—_— 
The inference which lady Elizabeth draws in ſupport” of the territorialſty off 
the peerage of Sutherland, from Elizabeth Sutherland not being defigned a 
peereſs in her ſaſine, is confuted by the ſaſine itſelf, Surely, after ſhe was ſeiſed in 
che carldom, ſhe was counteſs even upon the territorial principle, if ſhe was ſuch at 
any time, and ought, according to every rule, to have been deſigned in the infrument 
taken on it, called the inſtrument of ſaſine, Elizabeth Sutherland now counteſs of 
Sutherland. | | 


This was particularly neceſſary in the caſe of Elizabeth Suthetland in order to 


put her in poſſeſſion of the peerage, for, if even her title to the eſtate was liable to 
juſt exception, much more ſo was her title to the peerage. 


Lady Elizabeth chap. 5th page 63d, quotes a ſervice of James earl of Bucham 
not four-ſcore years after this period to prove the ſame principle ſhe maintains 
upon this ſaline, But the inſtance is ſtrong in favour of the claimant; for the 
earl of Buchan, though he was not at that time even ſeiſed in the earldom, is de- 
ſigned in the in/lrument upon the ſervice, James ow earl of Buchan, his propin- 
quity being thereby legally proved. 


240, Moſt of the charters and other deeds, produced or quoted to prove Eliza» 
beth's ſucceſsion to the honour, tend ſtrongly to eſtabliſh the direct contrary, and 
ſhow that ſhe got the title in right of the earl her huſband. Her double character 
of owner of the lands and of counteſs of Sutherland are ſtrongly marked and 
clearly diſtinguiſhed in them: She appears to have been the former in her own 
right, but the latter only in conſequence of her marriage; 


In a precept of ſaſine of this date“, ſhe is called comitiſſa de. Sutherland et 
domina hereditaria dicti comitatus, but her huſband is only called nobilis et. po- 
tentis domini Adæ Gordon comitis de Sutherland. 


Inaprecept of ſaiſine of this date , he is called earl of Sutherland, butſhe is only 


Appendix to lady, Elizabeth's original caſe, p. 9. + Supp. caſe p. 10 


called his wife and preprietrix of the lands; Adam Gordon comes Sutherlandiz 


Arth Auguſt 


1545. 


are enrolled according to the antiquity of their infeftments, by open proclama- 
tion, grounded upon an act of council, ratified and confirmed by the king's 
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c YJominus ſuperior terrarum de ſkelbo, cum conſenſu et aſſenſu Elizabethe 
Sutherland /pon/ze mee et dominæ ejuſdem terrarum.“ | 


In an inſtrument of ſaſine of this date,“ the contraſt is remarkable between nos 
bilis et potentis domini Adæ Gordon, and the words by which Elizabeth is de- 
ſcribed, * cum aſſenſu et conſenſu Elizabethie Sutherland /.e ſponſe, domine heredi- 
* taria ejuſdem.“ She is ſimply Elizabeth Sutherland, he a noble and potent lord 
Adam Gordon carl of Sutherland. | 


3t10. In 1606 the earls of Sutherland were not allowed the precedency to which 
they would have been intitled had the peerage paſſed through Elizabeth to the 
Gordon race of carls of Sutherland, and by a decree + then pronounced by royal 
commiſſioners, they were ranked after the earls of Angus, Argyle, Crawfurd, 


Errol, and Mariſhall, 


4. There is ſome evidence in the proceſs of precedency between the earls of 
Sutherland and Crawfurd, and in the inventaries of writes produced on that oc- 
caſſion, of a ratification of that decree in 1617. In that ratification it appears 
that one of the ſubaltern titles of the earl of Sutherland was lord Gordon of Dor- 
nock : lady Elizabeth's agents in Scotland procured a receipt, from the agent 
then employed by the claimant Sir Robert in this ſuit, for a paper under the 
title of ratification of the decree of Ranking 1617, but upon examination it 
proves to be a different paper, and nothing more than a royal proclamation}, 
This ratification tends very much to ſhow an extinction of the anticnt peerage and 
a renewal of it in the perſon of Adam Gordon; and that it did exiſt, appears, from 
lady Elizabeth's favourite book, the Gordonſton manuſcript ; which, in treating 
of the precedency of the family of Sutherland, over that of Caithneſs, (page 116), 
has the following paſſage, * and who knoweth not, that the nobility of Scotland 


* commiſſion to that effect.“ 


® Supplem. caſe page to. f App. to Lady Elizabeth's orig. caſe No 9: 1 App. N. 8. 
gto, 


N 

30. And laſtly, in 1706, in the ſuit concerning precedeney above mentioned, 
I be court of ſeſſion in Scotland found it not inſtructed, that the dignity of Joho 
* earl of Sutherland was conveyed to I lizabeth his ſiſter, ſerved heir to him in the 
* eſtate in the year 1514.” If at that time it was ſo found, much leſs can it now ap- 
pear, upon the very ſame evidence produced upon the part of lady Elizabeth, to 
have been conveyed to her, after the production of the deciſive evidence ſtated for 
proving the peerage to have actually veſted in the perſon of Adam Gordon. 


The claimant imagines ſufficient evidence ariſes from what has been faid to 
eſtabliſh both that the title of earl of Sutherland was, and muſt have been in Adam 
Gordon in his own right, and that Elizabeth his wife, from whom it is. pretended, 
by lady Elizabeth, he derived it, was not even herſelf a peereſs. The beſt with-- 
out all queſtion, indeed the only authority, tending to ſhow that the dignity was 
in Elizabeth, is the genealogical work already mentioned, compiled by one of the 
claimant's predeceſſors. 


In confuting this authority, to which he is called upon in a high tone, dy his op- 
ponents, implicitly to ſubſcribe,® he has no occaſion to follow the example of lady 

Elizabeth Sutherland, and to undertake a buſineſs, at once ſo impoſſible and fo un- 

grateful, as that of utterly deſtroying the credibility of this work in all caſes, 

though upon the principles of criticiſm taught him in the examination above 

mentioned of Ferrerius, that were a mighty eaſy affair, 


The claimant has done, and ſhall do what he humbly apprehends is much better, 
and what lady Elizabeth would no doubt have done in the caſe of Ferrerius 
had it been in her power: He has proved in his ſupplemental caſe (page 8th) 
We bat the evidence, referred to by the M. S. itſelf, for proving the peerage in Eliza- 
Wheth, is inſufficient for that purpoſe, and even directly contradifts the poſition. 
he ſervice of Elizabeth to her brother earl John, by which ſhe is ſaid to have 
quired the peerage of Sutherland, has been proved to be a ſimple ſervice in 
hich ſhe is not ſo much as named by any title of dignity. 

* Add, cafe, p. 7. Lady Elizabeth Wemys caſo, pa. 4, 
K It 
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Tn that work, it is ſaid the proceſs of ideocy, inſtituted againſt earl Joha in 
1514, was carried into final and full execution; but the contrary appears from 
the evidence ſtated in the claimant's additional caſe, page 7th, 


The author has alſo been at great pains to prove, that John earl of Sutherland, 
the grandfather of Elizabeth, was the ſecond ſon of his father, and had an elder 
brother Alexander, whoſe daughter married William earl of Orkney, and had 
iſue; and to demonſtrate by evidence that this was the fact, he appeals to a re- 
ſignation of the comitatus made by earl John, the father of the ſaid Alexander, 
in favour of his ſecond ſon John, and gives as a reaſon for the reſignation, that it 
was made leſt the lands and earldom ſhould deſcend to the daughter of the laid 
Alexander, who married the carl of aA 


Yet, this minute and circumſtantial detail notwithſtanding, lady Elizabeth con- 
tends, that it is erroneous in every particular, and produces evidence to diſprove 
itz but whether the lady may not retract in part what ſhe has thus unguardedly 
ſaid upon this point, may ſcem at leaſt doubtful ; for it is evident that William 
Earl of Orkney might be twice married to women of the name of Marjory 
Sutherland in a country where that name was very numerous, 


If it is conſidered that diſputes concerning precedency were at their meri- 
dian height about the time the Gordonſton manuſcript was written, and that the 
author, who appears to have entered keenly into a controverly about it with the 
family of Caithneſs, the antient rival for power and pre-eminence of that ot 
Sutherland, in an exprels treatiſe written upon the ſubject in the poſſeſſion of the 
claimant, an eaſy ſolution will occur to all that has been advanced in the geneals- 
gical hiſtory of the family of Sutherland, tending to prove a feminine ſucceſſion 


in that peerage, 


However, not to deprive lady Elizabeth of the beſt evidence ſhe has to ſupport 
her plea, the claimant is willing to enter into a compromiſe with her about their 
two hiſtrians, the Gordonſtone manuſcript, and Ferrerius, and to agree to lay 

hiſtorical 


> 


N | 
hiſtorical evidence entirely out of the queſtion in all caſes, as utterly unfit to be 
proceeded upon in a court of judicature, however proper to inform the mind on 
other occaſions. 


T bis offer will ſurely be admitted to be fair, even by the lady herſelf, and if 
ſhe made him a compliment of her chartularies into the bargain, the treaty could 
not be thought unequal, as ſhall appear more fully in its proper place. > 


SECOND HE AD. 


Under which it is proved that the claimant, as being neareſt 
and lawful heir-male of Adam Gordon, who was created earl 
of Sutherland in 1515, and of Alexander who was Earl in 
1587, is alone intitled to this honour on thoſe accounts. 


The claimant propoſes under this head to ſhew, upon adjudged caſes, that he, as 
neareſt heir-male deſcended of the body of Adam Gordon, who was created earl 
of Sutherland, and lived in the year 1515, and of Alexander earl of Sutherland 


ho died anno 1 594, is in a double view entitled to this peerage. | 
| In every caſe 


In every queſtion which has arifen concerning the ſueceſſion to Scotch peer- on — 


ages, judgment has been glven in favour of the heir male. — rreke — 
| the peerage, 
In 1729 a competition aroſe in the court of ſeſſion in Scotland between Simon —— * 
late lord Fraſer of Lovat, heir-· male deſcended of the body of Hugh lord Fraſer of Lovat. 
Lovat, who lived in the reign of King James the third, and Hugh MKenzie, F.ſq; 
eldeſt fon of Emilia Fraſer the heir general, who had aſſumed the title of Lady 


baroneſs Fraſer on the death of ber father Hugh lord Fraſer in 1697. 


The- 


l 


] 


The court gave judgment in favour of Simon becanſe he was heir:male of 
the family of lord Frazer of Lovar, 


[ "40 


The parties competitors were at all poſſible pains to ſhew the manner in which 
tle eſtate of the lords Fraſer was limited before, at the time, and after the 
family gequired the peerage, from record as well as from their own private re- 
poſitories ; and it appeared that from the earlieſt period down to 1539, every 
the leaſt part and parcel of it ſo far as it could be traced, was limited to heirs 
ſimply or to heirs whatſoever : the court therefore could not, as lady Elizabeth 
pretends, have proceeded upon a preſumption drawn from the limitation of the 
land eſtate at, before, or ſoon after the creation of the peerage, * 


Neither could it have determined the queſtion upon the charter 1539 as being 
to heirs- male; for that charter is not ſo much as mentioned or hinted at in any 
part of the decree, However, if lady Elizabeth ſhall inſiſt notwithſtanding that 
this charter, becauſe the laſt, containing the dignified fief, to which the royal aſ- 
ſent was properly given, ought to have regulated the deciſion, the claimant 


1s willing that this be underſtood to be Law. 


For the like reaſon is he willing it be held for law, that the peerages of 
Lorn, Home, Yeſter, Boyd, Roſs, the firſt inſtance in the precedent of Gray, 
the ſecond and third inſtances in the precedent of Angus, and the firſt inſtance 
in the precedent of Caithneſs, at the time the heir- male ſuccecded to the peer- 
age to the excluſion of the heir female, did ſo as heir in the dignified fief under 


charters proceeding upon royal ſignatures. 


Lady Elizabeth objects to the judgement in the caſe of Lovat; that it was pro- 
nounced by an incompetent court. She muſt nevertheleſs admit that the cauſe, 


upon both ſides, was conducted by counſel as able, and the judgment, after a 
moſt laborious and learned inveſtigation, pronounced by judges as intelligent 
and impartial as at any time have appeared in that court, 


* Lady Eliz. add. caſe. p. 96, 126. 
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Mr. Mackenzie too, who claimed the dignity, acquieſced in the judgment: 
Simon lord Frazer of Lovat poſſeſſed the honour and every privilege belonging to 
it without challenge till the day of his death, and his right was recognized by all 
the branches of the legiſlature. In 1746 he was impeached by the houſe of com- : 
mons for his acceſſion to the late rebellion under the title of Simon lord Fraſer of 
Lovat; a lord high ſteward was created to preſide at his tryal; he was tryed as a 
pee rz on condemnation the puniſhment, which he was ſentenced to ſuffer, was 
commuted by the mercy of the crown into decollation, as is uſual in the caſe of 
peers only; and the claimant humbly apprehends, that he was tried and con- 
demned upon no other principle than that of Scotch peerages being deſcendi- -Y 
ble and limitted to heirs male of the body of the firſt grantee, and that dern | 
he could not have been tried in that manner. 2 


The Claimant cannot help wiſhing, in return for the many good advices with Mord! . 
which lady Elizabeth has favoured him in her additional caſe, in regard to the 
conduct of his cauſe, that ſhe had been a little more modeſt in taking him to 
task for what he has advanced in his ſupplemental caſe concerning an heir male of 
the family of Mordington. It is true, he cannot for ought he yet knows, bring | 
legal evidence to prove the exiſtence of the heirs of line of George lord Mor- 1 
dington z the lineal heirs of the family, for ought known to him, having had no | 
property in Scotland for ſometime paſt, But he truly believes, upon what he 
took to be pretty good private information, that ſuch heirs of line exiſted ar the 
time the heir male put in his plea of privilege of peerage at Carliſle, and he 
holds it not improbable, that ſome of the noble lords, who may be preſent at the 
determination of the preſent queſtion, will recolle& the circumſtances of this caſe 
which the claimant ſtated ; believing it was generally known, and wpuld not 
therefore have been diſputed. But whether he has been rightly informed or not, 
he apprehends he can, without prejudice to his claim, make the lady his compe- 
titor a preſent of the precedent, * 


Upon the death of John, earl of Caſſilis without iſſue- male in 1759, a compe- 6,6 ore 


tition aroſe for the honours and dignities of earl of Caſſilis and lord Kennedy _ ky 
s anc 


between William earl of Ruglen and March, and fir Thomas Kennedy of Kennedy. 
L Culzeau, 
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Culzeau, baronet ; the former as deſcended from the eldeſt daughter of John the 
ſeventh earl of Caſſilis; the latter as deſcended from Gilbert third earl of Caſſilis, 
who lived about the time of king James the ſixth z and the pedegrees of both 
the claimants were clear, 


The earl of March founded Lis right to this peerage, in the firſt place, as de- 
ſcended upon him the lineal heir, by the law and courſe of deſcent of peerages 
created without ſpecial limitations; ſecondly and principally, as heir under a 
charter of reſignation and novodamus, proceeding upon a royal ſignature, dated 
in 4672, and conveying the comitatus and dominium of Caſſilis thereby erected 
into thoſe denominations z but not conveying the dignity z no ſeperate or ſpecial 
mention thereof being made in words applicable to the peerage. 


Sir Thomas Kennedy founded his claim to the earldom of Caſſilis, on his being 
neareſt and lawſul heir- male deſcended of the body of David firſt earl of Caſilis, 
who was created, as appeared by a roll of accounts in exchequer, about the 
year 1309, and of Gilbert firſt lord Kennedy, who it is ſaid in the printed caſe 
of fir Thomas Kennedy, was created a peer of parliament in 1459. 


he cauſe was conducted on both ſides by gentlemen as learned and able as 
any in the nation. But after rheams of argument and evidence had been pain- 


fully gone through, judgment paſſed in favour of ſir Thomas Kennedy, 


The decree is in the following words: January 27, 1762. It is adjudged 
* by the lords ſpiritual and temporal in parliament aſſembled and declared, that 
* fir Thomas Kennedy has a right and title to the dignity of earl of Caſsilis a 
© heir-male deſcended of the body of David the firſt earl of Caſſilis and alſo has a 
tight and title to the dignity of lord Kennedy as heir-male deſcended of the 


body of Gilbert the firſt lord Kennedy“. 


It js pleaſant to obſerve lady Elizabeth attempt to draw arguments in ſupport 
of a general principle of female ſucceſſion in peerages from the circumſtances of 
a caſe, ſo utterly ſubverſive of that very principle. 


The 


(45 1 
The claimant is not fond of imitating lady Elizabeth's example .in_ criticiſing - 
the manner in which his competicors chooſe to manage their claims ; yet he can- 
not forbear being of opinion, that it was injudicious in thoſe who conduct her 
| cauſe, to attempt to draw any inference in her favour from this deciſion : it 
would have been more for their purpoſe, if decency or truth could have permit- 
ted, to have directly diſavowerd the legality of the principle upon which it was 
pronounced, | 


Imo, If the deciſion in the caſe of Caſſilis has, according to lady Elizabeth, e- 

ſtabliſhed any thing, it ſeems to be this, That peerages, where the original inſtru- 
ment of creation dots not appear, muſt be preſumed to deſcend to the ſeries of 
heirs found in the limitations of the eſtate of the peer at the time of the creation. 


Unfortunately this inference, the only one by which the lady could hope to 
make her caſe approximate in any degree to that of Caſlilis, is deſtroyed by 
the inveſtitures ® of the eſtate of that family: if the peerage of lord Kennedy 
was not created till 1459, that peerage ſhould have deſcended haeredibus inter 
ipſos of John lord Kennedy and his wife,“ legitime procreatis ſeu procreandis, 
quibus forte deficien, legitimis et propinquioribus haeredibus quibuſcunque,” 
for this is the limitation of the only part of the eſtate, which appears from re- 
cord about that time; and it may be fairly inferred, that the reſt of it ſtood 
limited at the ſame time in the ſame manner, | 


2do, The peerage of the earldom of Caſſilis ſhould have been decided in fa- 
vour of haeredibus ſuis of David firſt earl of Caſſilis, that is, according to lady ; 
Elizabeth, heirs general; for the charters of the caſtle and barony of Caſſils in 
1501, and 1511, are to heirs ſimply ; and the clauſe, referred to by the lady 
for proving, that by theſe were underſtood the heirs in the ancient inveſti- 
tures, will not anſwer her purpoſe, as it appears plainly from inſpection of the 
charter itſelf, (Appendix No. 7.) that the clauſe relates to the feudal rights and 
privileges of the eſtate and holding granted in the former charters, and is in a 
different part of the charter from the words of limitation, But the charter 1511, 
which was granted after the lords Kennedy were created earls, would ſeem on that 


* Claimant's ſupplemental caſe, p. 30. 
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account to anſwer lady Elizabeth's purpoſe better, provided it has a clauſe fimi- 
lar to the former; but as to this particular the claimant cannot give her informa- 
tion, having only ſeen a ſhort extract from it. 


Whether, therefore, the lady, after having more maturely conſidered this mat- 
ter, „ will continue to hold it to be a rule of law, that will maintain itſelf as 
long as the the law of Scotland remains, eſtabliſhed in the caſe of Caſſilis, that in 
deſcendible honours, where the inſtrument of creation is loſt, ſo that the limita- 
tion therein contained does not appear, nor is ſupplied by other evidence, that 
the legal preſumption is in favour of the heir to whom the land eſtate ſtood li- 
mited at the time of the creation, whether heir male or heir general,” may, per- 
haps, to ſceptical people, ſeem a little problematical, notwithſtanding her aſ- 
ſertion, that ſhe will ever hald the deciſion in the caſe of Caſſilis to be unexcep- 
tionably juſt. 


Every circumſtance attending this hypotheſis of lady Elizabeth, concerning 
the grounds of this deciſion, ſeems extraordinary, For 1m, It ſuppoſes, that 
the decifion was given in direct contradiction to the precedents brought in its 
ſupport; for it is proved in Sir Robert Gordon's ſupplemental caſe, pages 27th, 
28th, &c. that the limitations of the eſtates of the following peers, viz. of 
Glencairn, Yeſter, Boyd, Roſs, and Fleeming, produced in the caſe of Caſſilis; 
and the limitations of the eſtates of the earl of Cathneſs and the lord Lindſay 
ſince produced by the claimant z were all, about and immediately after the crea- 
tion of the peers, either to heirs ſimply, or to heirs and aſſignies whatſoever, 
or to heirs of the marriage, and that theſe were not limitations of ſmall parcels 
of the eſtate of the peer, but that of his dignified fief itſelf. The other inſtan- 
ces formerly produced by the claimant, tend to prove the fame thing, but do 
not anſwer this purpoſe ſo fully from the imperfeclion of the Scotch records, 


Any perſon, who will compare the limitations of the eſtates of the peers a- 
bove mentioned with thoſe of the inveſtitures of the eſtate of Sutherland, will 
find a pretty exact conformity between them at the ſame periods of time, 
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30, Upon the ſame hypotheſis it would be neceſſary, in evefy queſtion of 
this ſort, not only to ranſack the publick regiſters, in order to diſcover the limi- 
tations of the eſtate of the peer, but from the defect of thoſe records to ranſack 
private repoſitories alſo ; a practice which lady Elizabeth does not ſeem to ap- 
prove of on every occaſion : after all this was done, and the peer was in poſeſ- 
ſion, other inveſtitures might poſsibly appear, to prove that the crown intended 
that another perſon ſhould ſucceed to the peerage. This procedure, and with 
reaſon, lady Elizabeth holds, in another caſe perfectly ſimilar “, to be highly ab- 
turd, 


4/0, It cannot be the inveſtitures poſterior to the time of the creation from WY 
the preſumption ſhould ariſe ; becauſe that would put it in the power of ſubjects 
to create peers, as deſtinations of eſtates can be made by their owners without 
the immediate interpoſition of the crown, plainly in face of the judg- 
ment, hereafter to be mentioned, given by the houſe of lords in 1748, in the 
calc of the peerage of Stair, 


510, It cannot be the inveſtitures either prior or cotemporary, that ſhould 
regulate this matter, as they cannot be ſuppoſed tobe known to the ſovereign. 


6t , The hypotheſis will not ſerve lady Elizabeth in her own caſe, both be- 
cauſe the limitation, in the moſt ancient inveſtitures extant of any part of the e- 
ſtate of the earls of Sutherland, is to heirs male; and no inveſtiture whatever 
of the eſtate, within ſeveral centuries of the time of the ſuppoſed creation, is 
produced. 


mo, The hypotheſis deſtroys lady Elizabeth's principle of an ancient earldom, 
vithout patent being territorial; for ſhe mult at leaſt admit, that an erection of 
he lands of the eſtate of Caſſilis into an earldom, either by the charter 1642, or 
Wn that of 1671, united the dignity to the lands; after which, if not before, it 
uſt have deſcended as a territorial honour to thoſe perſons in whoſe favour the 
omitatus was reſigned, Yet upon this principle it muſt be that the lady, in 
cr additional caſe, cap. 5. page 61, maintains that the dignity of the carl of 
M Buchan 


Lady Elis. additional caſe, chap. vi. p. 80. 


a- 
vill 


tio, 


Caſe of lord 
Borthwick. 


Buchan was, by a peer in poſſeſ'iun, from a maſculine fief, converted into & fe. 
minine one by reſignation in 1847. | | 
Laſtly, It is impoſsible to imagine, if the heir male of the family of Caſsilis 


was only entitled to that peerage upon this hypotheſis, that the decree would 
not have taken notice of that circumſtance, in order to prevent frivolous and. 


vexatious law ſuits. 


This judgment in the caſe of Caſſilis, pronounced by the moſt reſpectable 


tribunal in the world for rank learning, ability, and integrity, has ſince been 
proceeded upon, as having finally aſcertained the rule of male ſucceſſion in 
Scotch Peerages, where the original inſtrument of the creation of the honour' does 


not appear. 

For in a caſe ſtill later than this of Caſſilis, that of Henry, who claimed the 
title and dignity of Lord Borthwick, the general principle which has been men- 
tioned, was held to be indiſputably eſtabliſhed, 


It was Rated in the caſe offered for the claimant, to be now eſtabliſhed, that 
* antient peerages deſcend to the heir male of the perſon firſt ennobled where 
no limitation of heirs appears.” And it was proved that he was heir male, 


deſcended of the body of Alexander Borthwick, ſecond ſon of William third Lord 
Borthwick, who ſat inter dominos in the parliament of Scotland 1467, and in ſub- 


ſequent parliaments. The peerage therefore was adjudged to belong to Henry 
Borthwick, the claimant, in the following words : * It is adjudged by the Lords 


* ſpiritual and temporal in parliament aſſembled, that the petitioner. hath a right g 
* to the title, honour, and dignity of Lord Borthwick, as heir male of the body Ml 


of the firſt Lord Borthwick.” 


Lady Elizabeth muſt alſo be in an error in regard to the ground on which his 
judgment was given, | 
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Tr could not be, as ſhe ſuppoſes, that the limitation of the Barony or land effary: 
of Borthwick was to heirs male by royal charters in 1538 and 1843 becauſe, 1 m0, 
If the claimant is properly informed, the houſe of Lords neither made any en- 
quiry after, nor had any evidence laid before them concerning thoſe charters: 
de, They are a hundred years, later chan the creation of the peerage. 3tio, 
Thoſe charters make no mention of the barony of Borthwick, according to a 
large extract, certified by the keeper of the regiſter in the claimant's poſſeſſion. 
The only barony, that appears to have been in the poſſeſſion of this family, is 
that of Aberdour: ſo that 4%, The houſe of Lords, according to lady 
Elizabeth's poſition, committed an error in decreeing the barony. or peerage of 
Borthwick to Henry Lord Borthwick ; they ſhould have decreed the barony or 
peerage of Aberdour to that nobleman, 


To all this it might be added, if neceſſary, that if there was not legal ev ir 


dence before the houſe of Lords of the exiſtence of an heir female in 1762, there 


was enough at leaſt to have made their Lordſhips, who are ever attentive to juſtice 
and the rights of parties, to iſſue an order, calling the heirs female to appear for 
their intereſt, A very ſtriking inſtance of their attention to matters ot this ſort, 
appears in their permitting the aunt of the claimant Lady Elizabeth, to be made 
a party to the preſent ſuit, though ſhe has no direct intereſt in it; and who, were 
the queſtion concerning the eſtate itſelf of the late earl of Sutherland, could 
not, in any inferior court, have been made a party to it. 


There is one way, and only one, ſo far as appears to the claimant, by which“ 
n may ſeem that Lady Elizabeth Wemyſs can qualify an intereſt in this queſtion, 
Ie is this, holding the dignity of Sutherland to be a territorial honour, inſepa- 
rably connected with the eſtate of the carldom, both the honours and the eſtate 
may be found to have devolved on the claimant as heir to both under the charter 
1601, which is the laſt grant of the peerage to which the royal aſſent was pro- 
perly given. This in another place ſhall be more fully conſidered, 
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Thus, has the claimant by legal argument, as well as by a train of deciſions 
the molt ſoleinn and uniform that perhaps ever concurred in eſtabliſhing any 
lingle point of law, demonſtrated, that an heir male of the body of an carl of 
Sutherland, can alone be entitled to this peerage, and he ſhall in the next place 
endeavour to ſhew that he himſelf is that heir. 


The claimant having irrefragably proved both the ſtatus or right of his an- 
ecſtor to the peerage, and the principle of law determining the ſubſequent ſuc- 
cellion to be had in the honour; the claims of both his competitors, that of Mr. 
Sutherland of Forſe, as well as that of the claimant Lady Elizabeth, mult, he 
is humbly hopeful, appear altogether weak and chimerical. It moſt clearly and 


inconteltably throws the onus probandi upon them, and they muſt bring his 


caſe under ſome known exception to the general rule of law. 


That the reſigning of prerages in favorem is a thing perfectly conſonant, both 
to the principles and to the practice of the law of Scotland, and was common 
in all ages in that country, cannot be diſputed, It is incumbeat therefore, upon 
Mr. Sutherland of Forſe to prove, either by facts or by legal argument, that 
Adam Gordon had not and could not have the peerage by reſignation from the 
antient race of carls, and on lady Elizabeth to prove, that he was not and could 
not be carl of Sutherland in his own right. 


Theſe propoſitions cannot be proved by either of thoſe claimants. For, how 
can lady Elizabeth prove, that Adam Gordon was not and could not be earl in 
his own right, in direct oppoſition to the full and ſatisfactory evidence which 
has been ſtated ; ſuch evidence, perhaps, as the like cannot be produced for 
eſtabliſhing the title of any peer of this age or country, where the inſtrument of 
creation itſelf is not extant? And how can Mr. Sutherland prove, that Adam 
Gordon did not get a reſignation of the peerage from earl John, the brother of 
his wife Elizabeth? Earl John, as has been already ſhown, was not cognoſced, 
or found to be an ideot : he might therefore reſign the peerage in favour of his 
brother-in-law, - Adam Gordon, 

That 


P ̃ . +4 Sou 


„ 
nnn 


| 
] 
1 
( 
1 
4 
t 
l; 


1 IJ 

Adam Gordon, in the ſeiſine of Elizabeth Sutherland. his: wiſe, is only 

deſcribed to be providus vir or a commoner, and ſhe nobilis domicilla, or im- 
ply a gentlewoman. This proves that Elizabeth was not counteſs of Suther- 

land by ſucceſſion to her anceſtors. Adam Gordon, however, . might at that 

very inſtant have a deed in his pocket from his brother-in-law carl John, exe-, 
cuted according to the form uſual in his time, and equivalent to that at pre- 
ſent called a procuratory of reſignation, reſigning the peerage in. his favour : 
and might have been in conſequence thereof created. carl of Sutherland. The 

thing, to any perſon the leaſt acquainted with the law and practice of Scot- 

land, muſt appear not only very poſſible, but, from the circumſtances and, 
ſituation of the family of Sutherland at that time, not at all improbable. It 
is obvious, the transference of the peerage might have been effected alſo by a 
reſignation at remanentiam. Earl John might have been prevailed on to 
relign the peerage ſimpliciter, upon receiving affurance that the crown would 
| renew it to his filter and her huſband, and their heirs, 


But as it is not incumbent on the claimant to prove the pregiſe manner in 
which his anceſtor obtained the peerage, ſtill leſs ought this to be required from 
him, conſidering the impenetrable darkneſs and obſcurity in which the antient 
law and cuſtoms of Scotland are univerſally known to be involved: a circum- 
ſtance ſufficiently manifeſt from the report of the court of Seſſion in Scotland 
to the houſe of Lords in 1739.* a+ - ns 
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Even the few Scottiſh records that remain in the public regiſters, are 
known as well as proved by that report to be extremely imperfect. Any per- 
ſon who doubts the fact, upon bare inſpection of the books of charters, which 


are nothing more than ſhort and inaccurate ſcraps. or excerpts of the originals, 
may be fully convinced of the truth of it. 
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* Mr. Duncan Forbes was at that time Lord Preſident of the Court of Seffion: 


zoth Nov, 
1546. 


3th Jan, 
1550. 
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"If more evidence of this is wanted, there is much more than ſufficient at 
hand to prove it to demonſtration, 


"Hence particular families are rarely able to trace their peerages to their 


original fource :; much leſs ro ſhow in what manner their anceſtors were 


enobled. Poſſeſſion and acknowledgment conſtitute the only right, which 
almoſt any of them, before the acceſſion of James the ſixth to the crown of 
Fngland, either can ſhow 'or have to their peerages z and this poſſeſſory title 
alone has been uniformly held by the ſovereign, by parliaments, and by courts 
of juſtice, as well as by the nation, by lawyers, and by parties ſuppoſed to 
have intereſt, to be abſolutely legal, good and ſufficient, both to veſt and to 


carry them, 


The only argument therefore, on which Mr. Sutherland's claim can be 
founded, is overthrown. The earldom of Sutherland has been uninterrupredly 
enjoyed for near three centuries by Adam earl of Sutherland, and a ſeries of 
heirs- male deſcended of his body. Theſe heirs, as well as himſelf, have en- 
joycd alt the privileges appertaining to that degree of peerage ; they far as 
peers in the parliament of Scotland, and in that of Great-Britain ; and it muſt 
not be forgot, that in all the numerous tranſactions, and long intercourſe be- 
tween the carly of Sutherland and the family of Mr. Sutherland of Forſe, the 
former have been uniformly treated and acknowledged in that character by the 
latter; as appears from the evidence in this ſuit, ® 


A pol- 


® In 1546, Richard Sutherland of Forſe accepted of a precept of clare conſtat, for infeſting 
him in the lands therein mentioned from John earl of Sutherland. Theſe are the deſcriptions 
reſpeQively given of the parties, and Richard is found to have accepted of the precept granted in 
theſe terms by an inſtrument of ſaſine, he bimſelf wok upon it, 27th November that year, in 


which the following remarkable words occur: Hohorabilis vir Richardus Sutherland de Forſe, , 


* habens et tenens in manibus ſuis, quondam preceptuam ſaſinae, nobilis ct potentis domini Joan- 
„ nis comitis Sutherlandize, pergameno * ſigillo ejoſdem domini comitis, ct ſubſcrip- 
« tlone.” 

Ia 1536, William Sutherland of Forſe, as heir of his brother Richard, nccepted of a precept of 


clare conftat, then granted him by 7% cart of Sutherland; for he took ſalixe upon it in the 
lands 
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A poſſeſſion, continued and uninterrupted, in which all parties intereſted 
have acquieſced for centuries without challenge, cannot poſſibly be ſuppoſed 
to be tortious, or to have either begun, or to have been maintained by uſur- 
pation; but muſt be held to have both commenced and proceeded on a 
title originally legal and good, and forfeiture reſignation, creation, patent, and 
even an act of parliament itſelf ; in ſhort, every thing muſt and will, it is hum- 
bly imagined, be preſumed, in re tam antiqua. It is not ſafe nor Juſt to pay 
reſpe& to an argument that muſt run the rights of many of the peers of Scot- 
land into inextricable confuſion, and ſap the foundations of more than one half of 
their order, 0 


Hence it ſeems almoſt unneceſſary to add, that Mr. Sutherland has failed in 
connecting his deſcent from any of the earls of Sutherland. His proofs are al- 
together inconcluſive ; the claimant in his Supp. Caſe has already pointed out ſe- 
veral defects in them, and others might be mentioned, 


Thus he avers, that he is lineally deſcended from Kenneth Sutherland, brother 
of Robert, and ſon of William earl of Sutherland ; and that John Sutherland of 
Forſe 


hade therein mentioned, as le proved by the inftrument. Both the precept of clare, and la- 
ſtrument of ſa ine, are couched in terms preciſely ſimilar to the former. 


In 1602, Alexander Sutberland of Forſe cauſed himſelf to be ſerved heir in ſpecial to his grand- 
uncle William Sutherland of Forte, and in his retour the following words occur: Et 
quod, omnes et fingulae terrae predictae, et lie Glenoan, cum earundem pertinend. tenentur in 
« capite de nei et potenti domino Joanne comite de Sutherland.“ : 


In 4603, Alexander Sutherland of Forſe accepted of a precept of clare from John earl of Su- 
therland for infefting him in the lands therein mentioned, as heir to his grand-uncle William Su- 
therland of Forte; and he took ſaline on that precept, as is proved by the inſtrument itſelf, Both 
the precept of clare, and the inſtrument of ſaſine, are conceived in terms fimilar to the former. 
Vide Mr Sutherland's caſe, page 5th. 


ons in a regiment commanded by the late earl, and they on all occaſions acknowledged and treat- 
ed him as carl of Sutherland. ; 


Both the claimant George Sutherland, eſq; and his father John Sutherland, accepted of commiſſi. 


{ 6 J 
Foiſe, whom he ſays was one of his anceſtors, was, ſon. of the ſaid Kengeth 
Sutherland. 


Mr. Sutherland, however, has not, ſhewn that this John Sutherland of Forſe 
was either a fon of Kenneth Sutherland, or at all connected with. the carls of 
Sutherland. All the evidence produced by him being a deed of mortiſication, 
granted is 1451, by one Marion Cheine, in which he is barely named. In 
that inſtrument he is called John Sutherland of Forſe, and his father is not 
mentioned. The title of Forle thercin given him, ſhews that he was not the ſon 
of Kenneth, for in that caſe he would have been called John Sutherland of 
Drummoy, as Kenneth would undoubtedly take his ſtyle from his oldeſt eſtate, 
rather than from Nottingham or Forſe, to which he did not acquire right for 
ſeveral years after he got the lands of Drummoy. It is of no conſequence that 
the annualrent granted in that deed, by Richard Sutherland, ſaid to be 
ſon and heir of John Sutherland, is. granted out of the ePate of Drummoy. 
This may prove that the eſtate of Drummoy was the property of Richard, 
but can afford no evidence of John's being the ſon of Kenneth. It is not 
even certain that- Kenneth had a right to the lands of Drummoy. No 


evidence is produced to ſhow that he was ever infeft in them. But if he 
had, Mr. Sutherland has not ſhewn that they devolved from him ei— 
ther to John or Richard. Ir is not proved that Kenneth was either married, or 
had children between 1400 and 1451, The lands might undergo various chan- 
ges, and either return to the family 6f Sutherland, or be ſold to other perſons ; 
and at laſt, after paſſing through many hands, come in that way into the perſon 
of Richard Sutherland, 


Mr, Sutherland, amongſt his anceſtors, numbers the ſecond Richard, who got 
a charter, containing many lands in 1539, from William earl Mariſhal, and is 
therein called nepos et haeres (grandſon and heir) of John Sutherland of Forſe. 
But it does not appear that this Richard was a grandlon, by a ſon, he might be 
a grandſon by a daughter, 


Many 


(3) 

Many links to Mr. Sutherland's pedigree are proved by precepts of clate 
conſtat only, which are no more than aſſertions of private men, and are not like 
ſervices and retours, which are public acts, and proceed on evidence verified by 
witneſſes, examined on oath, or writings produced before competent judges, to 
an inqueſt of fifteen men, ſworn to return a true verdict. Was the perſon, who 
granted the precept, alive to appear, and to affirm. in court, that Richard Suther- 
land was the ſon or grandſon of John, even his ſingle depoſition, much leſs his 
bare aſſertion, would be legal evidence, Hence a precept of clare conſtat being 
only a private act, ultroniouſly granted by a ſingle perſon, not upon oath, un- 
ſupported by other evidence, and which might very well be, and often was, 
crronenns, is good „ 


parties, 


From the writings produced by Mr. bad it appears, ene. 
of his titles is incomplete. 


If Mr. Sutherland had no competitor in this queſtion but the crown, the claim- 
ant is humbly of opinion the evidence of his deſcent could not be admitted 3; if 
ſo, much leſs can it be admitted in a competition with thoſe who prove their de- 
{cent by evidence, not barely probable, but fully, legally, and inconteſtably 
good. | | 7/260] 


caſes of Caſſilis and Borthwick, that he alone is intitled, as heir-male lineally de- 
ſcended of the body of Alexander earl of Sutherland, who died in 1594, to the 
honour and dignity of earl of Sutherland. 


It has been formerly obſerved, that if any Scotch peerages were in reality 
territorial, they muſt have from the act, 1587, received an eſſential alteration in 
their nature, and from the great privileges thereby virtually' conferred, muſt ne- 
ceſſarily have been made to depend on blood alone, The lands belonging to 
0 chole 


The claimant ſhall proceed to the ſecond branch of the argument under Second 


branch of 


this head, and ſhew upon the principle eſtabliſhed by the judgment in the ſecond head. 


Anſwers te 
lady Eliz. on 
the act 1587. 
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thoſe who had them, and who in right thereof ſhall be ſuppoſed to have formerly 
taken their ſears in parlament us peers, could no longer be eonfidered in the 
n mn HEnItr mi 
lands, Gy 


Anſwers to 


Mr. Suther” Jand z for if it ſhall be ſuppoſed, thar/the earldom of Sutherland devolved as a 


on the aft ' territorial honour upon Elizabeth Sutherland, atd did of tight belong to her, 

„. as penn under the charter 14.3 br any ſübtktpuent churter i therefore; 8 the £0 
mitares irfelf, in Which the title of dignity inhered, oould not I. belong 
x0 him, ' ſo neither could the dignity. 


But the claimant, Sir Robert Gordon, cannot admit lady Elizabeth's propoſi- 
tion, as before ſtated, to be equally concluſive againſt his claim; on the contra- 
ry, he maintains, notwithſtanding, that his title to this peerage is firmly eſta- 


bliſhed on clear and ſolid ground. 
It ſhall be ſuppoſed, but not granted, that Elizabeth Sutherland, the wife of 
Anſwers to 
— Ages. Adam Gordon, enjoyed a territorial peerage in 1515, and that after ſome de- 
1597 


ſcents, it devolved. on Alexander earl of Sutherland, in 1573. In that caſe, 
the claimant maintains, that, by virtue of the act, 1587, before mentioned, it 
muſt neceſſarily have loſt its territoriality, and muſt have become an honour 
alrogether perſonal or parliamentary, and unconnected with lands; and that the 
faid Alexander earl of Sutherland fat no longer in parliament as a freeholder, 
but as having got an eſtate of inheritance, created by the foreſaid act, in an 
} honour entirely perſonal to himſelf, and the heirs male of his body. 


This Alexander earl of Sutherland died in 1594, leaving two ſons, John earl 
1 of Sutherland, and fir Robert Gordon, great grandfather of the claimant, The 

heirs male, deſcended of the body of John the eldeſt ſon, failed on the death of 
Wilbam the laſt earl of Sutherland, be | 


The 


This principle affords an unanſweruble argument to the claim of Mr. Suthers 
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1 8 J 
The real and ſubſtantial rights of & peer, that of being at hereditary ligillator, 
thus conferred on Alexander earl of Sutherland, proved to belong to his de- 
{cendants, by their having afterwards taken their ſeats, and deliberated in par- 
liament, mult neceſſarily, on account of the ſtrict interpretation given to grants, 
conferring theſe high truſts, be preſumed deſcendible to heirs male only; and 
territorial peerages muſt then have become maſculine _ 46+ — to 
thoſe created by patent and in parliament. vv al 


| : 

A peer, on aliening ot loſing all or part of ci erected or Wend 
muſt, after the ſtatute 1587, have continued entitled, notwithſtanding, to ſit 
in parliament, and he could not by any ſettlement or deed, except by reſignation 
of his peerage into the hands of the ſovereign, and obtaining a new grant of it 
in words clearly: applicable to the dignity under a royal ſignature, prevent the 
peerage from deſcending to heirs male in its original appointed courſe. 


It cannot be pretended that an argument of analogy can ariſe from the revo- 
lution, which happened in the conſtitution of the parliament of England in the 
time of king John, to prove that the peerages, thus ſuppaled to be created 
by the act 1587, ought to be governed in their deſcent by the ſame rule 
of law that governs the deſcent of baronies by tenure in England. For m0. 


| The laws of the two countries are proved by every writer of reputation, who has 


treated of either, to have been, in their origin as well as progreſs, totally different 
and diſtinct. 24. The competitors of the claimant neither can, nor will pre- 
tend to produce even the ſhadow of a precedent to prove, that ſuch territorial 
dignities, thus converted into perſonal eſtates of inheritance, deſcended-to heirs 
general, | 


It follows therefore, upon the principle of the caſes of Caſſills and Borthwick, 
that the claimant, now become only and undoubted neareſt and lawful heir male 
deſcended of the EAR faid Alexander eatl EI is alone titled 


to this peerage, 


It 
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It will ſhow both the juſtneſs of the claimant's reaſoning, and how untenable 
lady Elizabeth's doctrine is, concerning territoriality, to ſuppoſe, that William, fa- 
ther of the laſt earl of Sutherland, had made an entail of the earldom or land eſtate 
of Sutherland to the. heirs male of his own body ; remainder to his daughter lady 
Elizabeth Wemyſs, and the heirs male of her body; remainder to his ſon's 
daughter, and the heirs male of her body, This ſettlement, ſurely would not, 
in the ſmalleſt degree, have altered or influenced the deſcent of the peerage, 
and lady Elizabeth Wemyſs, notwithſtanding that ſhe would have taken the 
lands and eſtate, or comitatus under the entail, would not thereby have been 
intitled to the honour, It would have devolved either on the claimant lady Eliza 
beth, only child of the laſt earl, or to ſome other perſon intitled indefeaſibly to 
inherit it at law. Yet, the contrary is the obvious conſequence of lady 
Elizabeth's doctrine. Had her father, the laſt earl of Sutherland, ſettled the 
earldom on his ſiſter lady Elizabeth Wemyſs, ſhe, not the infant claimant, would 
have been counteſs, which is abſurd. b 


Upon the ſame principle, William, laſt earl of Sutherland, would tl 
have been earl and peer, though his father, or grand father, had conveyed the 
lands and earldom to his ſiſter, or to a younger ſon. 


Again, the late earl, if he had not been barred by a ſettlement of ſtrict entail 
executed by John earl of Sutherland in 1706, could have fold or deviſed the 
lands and earldom, but he muſt nevertheleſs have remained earl and peer: thi 
«purchaſer would have become proprietor of the carldom and the eſtate would 
till have continued to be deſcribed in its inveſtitures to be an carldom, as wel 
as intituled to the juriſdiction and other feudal priviledges implied in that deno 
mination but he would not thereby have acquired a right either to the title d | 
eat] or to any of the privileges annexed to peerage. On the contrary, he mul 
ſtill have remained à commoner, and both might and would have been intitle 
to vote for and be elected a member of the Britiſh houſe of Commons on the tit 
of the earldom itſelf, What then becomes of lady Elezabeths teritorial ſyſtem ? 
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WY Under which it is proved, on Lady Elitabeth Sutherland's own 

not, doctrine of territoriality, that the claimant, Sir Robert Gor- 

86. don, is the perſon on whom this peerage has devolved. 

A | 

been Tut Claimant flatters himſelf he has fully demonſtrated I: is right to this Argument cn 

liza- : n the charter, 
"WS pecrage in the double view he propoſed, but he ſhall now attempt to prove his 1601. 

ly th right to it in yet another, and to ſhow, on lady Elizabeth Sutherland's own princi- 

on ples, holding the peerage of Sutherland to be a territorial honour, that he is the 

| 


only perſon intitled to it by law. The Claimant ſays, upon lady Eilzabeth's own 
principle. Perhaps indeed it may ſeem doubtful to ſome, whether ſhe can be taten. 
believed really to have any principle to proceed upon, ſince, in a work laboured tainsdifferent 


and extenſive as is the additional caſe, which ſhe has employed years in compiling, —— — 
and in the framing of which ſhe has been aſſiſted from private repoſitories in all 
corners of the kingdom, ſhe has not ſo much as once pointed at eſtabliſhing any \ 
one fixed rule to direct the opinion of her judges. 1m. She ſeems both in her 
original and additional caſe *, to hold, that the law of ſucceſſion in peerages 
without patent is the ſame with that of land rights and other inheritances, and 
d de tac me is intitled to this peerage as heir at law. 2dv, In many parts of her caſe}, 
e de maintains, that it is the laſt grant of the dignified fiefs that ought to be the 
wour rule even in caſes where it cannot be pretended the heir in the peerage ſucceeded 
s vel to ſuch fiefs, 3to, She maintainsf, that a rule of fucceſſion ought to be derived 

from the limitations of the land eſtate of the peer at the time of the creation, and 

that a rule eſtabliſhed upon this preſumption will maintain itſelf as long as the 

law of Scotland remains. 4. She holds & that a rule, drawn from the limi- 

tations of the eſtate of the peer a hundred years after the time of the creation, will 

anſwer equally well. 5to. She holds, that a dignity formerly acknowledged 

to have been ſo far territorial as to paſs by reſignation of the land eſtate from : 

P | heirs 

* Page 6th, + Additional caſe chap. 6th. p. 424+ f Chap. 6th. p. 108, f Additioni! 37, chap, 12 

6th. pages 96, 97, 98, 99, 118, 123, 125, Kc. || Chap. 5th. p. 64. 9 


ould 


| it 
1 wel 


entail, 
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heirs male to heirs female, and to have communicated a courteſy title to the 
huſband, came to be ſo far perſonal in the year 1617, as to require a renewal 
upon the footing of a perſonal honour ; and that not to the heireſs of the antient 
territorial earldom, but to her huſband, and the heirs male of the marriage, 
and preferring the heirs male whatſoever of the huſband, to the heirs female 
of the ſuppoſed counteſs T. Gto. In treating of the caſe of the earldom of 
Murray“, the lady holds it to be a territorial honour, and that the cardinal 
right of the preſent family to the peerage, is an entail of the comitatus in 
1611, joined to poſſeſſion, yet ſhe turns peeviſh at the claimant for preſuming to 
think that ſhe holds the peerage of Sutherland to be territorial, and to have de- 
volved to her as heir of entail or under the inveſtiture of the land eſtate of the 
earldom. He hopes therefore it will not appear extraordinary, if amidſt all this 
diverſity of principles, he ſhould not be able to determine the particular one on 
which ſhe means to reſt the iſſue of her cauſe. Indeed the charge made by her, 
on the claimant, that he has changed his ground, beſides being deſtitute even of the 
appearance of juſtice, is evidently retortible on herſelf; inſomuch, that if in con- 
ſequence thereof, and of new matter having occurred, he ſhould ſeem, or even be 
obliged to maintain different principles likewiſe, it is plain that he does fo only to 
guard againſt a competitor, who having no ſolid ground to ſtand upon, is obliged 
to accomodate her principles to her hazardous ſituation, 


There is yet another principle maintained by lady Elizabeth, ſomewhat different 
from the former, and which has ſome circumſtances attending it that ſeem to co- 
incide better with the mixt notion of territorial honour, and this is, that it is the 
laſt grant of the comitatus or dominium to which the royal aſſent has been properly 
given that ought to govern the deſcent of the peerage. 


The claimant muſt ſhew how this principal applies to his caſe. 


He 


+ Claimant's ſup, caſe p. 32. and proof there referred o. Chap. 6th pages 102, 103, f Cap, 4 


p. 62, note G. 
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de 
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He is neareſt heir under the charter of 1601, the laſt charter of the eatldom > 


which paſſed under the royal hand itſelf, and "EN r to the dignity 
on that account, 


It has formerly been obſerved that John earl of Sutherland, in 1601, reſigned 
his eſtate: The ſubject reſigned, upon that occaſion, was, totum et integrum 
comitatum de Sutherland, ac omnes et ſingulas terras ejuſdem comitatus, cum 
caſtro de Dunrobin, et omnibus ſuis pertinen.“ This charter bears to have pro- 
cceded on a ſignature under the ſign Manual of James the ſixth, and is dated as 
has been ſaid, apud Dalkyeth. It contains a new erection of the earldom, renews / 
the regality, which had been in the family in the time of king David the ſecond, | 
changes the holding form- ward to blench, and is the very laſt grant of the earldom 
to which the royal hand was adhibited. But further, it contains à ſubſti- 
tution directly in favour of the great grand father of the claimant, failing heits- male 
of the body of eart John his brother; and by the failure of the heirs- male of ona 
ſaid earl John, this claimant is now become the ſole heir under this inveſtiture 


If any charter of the earldom of Sutherland can be ſuppoſed to paſs the peerage, 
it is demonſtrable, upon the principles of the Ware in the caſe of 9157 it 
muſt be this, and none other. el | 


It cannot be pretended in ſuppoſing this caſe, that, by the ſubſequent reſigna- 
tions of the land eſtate the territorial honour was annihilated; the nobler right can- 
not yield to the inferrior one, but the peerage at leaſt muſt neceflarily by law have 
devolyed on this claimant, from whom it has not been withdrawn 1 any effectual 
deed poſterior to this. 


_ 


John viſcount of Stair, was by patent from Queene Anne created earl The princi- 
of Stair, which title and dignity was thereby limited to him and the heirs male — cals 
of his body, remainder to the heirs-male of the deceaſed James viſcount of Stair of Stair, 


the patentee's father, 


/ 


This 
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This earl of Stair had iſſue John, William, and George, and dying in 170), 


was ſucceeded by his eldeſt ſon John, who thereby became earl of Stair, viſcount 


Dalrymple, &c. 


John the ſecond earl of Stair, agreeable to the law and uſage of Scotland before 
the union, granted procuratory of reſignation for reſigning the title and dignity 
of earl of Stair, &c. in the hands of the Queen for a new grant thereof 
to be made to himſelf and the heirs-male of his body, whom failing to ſuch 
perſon, or perſons deſcended of the deceaſed James viſcount of Stair, as the ſaid 
earl ſhould nominate and appoint by a writing under his hand ; and failing of the 
ſaid nomination, or of the perſon, or perſons ſo nominated, to Mr. William Dal- 
rymple his immediate younger brother, and the ſecond ſon procreate, or to be pro- 
created of the marriage between the faid Mr. Willam Dalrymple, and Penelope 
counteſs of Dumfries, and to the heirs male of the body of the ſaid ſecond ſon ; 
whom failing, to the third, fourth, or other younger ſon of the ſaid marriage accord- 
ing to their ſeniority, and to the heirs-male of their bodies reſpectively in their 
order; with diverſe remainders over, | 


Reſignation was accordingly made in the hands of the ſovereign, and queen 


under the great ſeal of Scotland in the foregoing terms; purſuant to this ſigna- 
ture a charter was, in February 1706-7, paſſed under the great ſeal of Scotland, 
proceeding upon the foreſaid reſignation. The ſaid John earl of Stair, the mariſhal, 
having no iſſue of his own body, executed a writing a ſhort time hefore his 
death, whereby, upon a recital of the power of nominatian granted to him by the 
aforeſaid charter 1706-7, he nominated his nephew captain John Dalrymple ſon of 
George Dalrymple, and third and youngeſt fon of John firſt earl of Stair, to ſuc- 
ceed him in his titles of honour, 


Upon the death of this earl of Stair, in 1747, three competitors contended 


tor the peerage. 
Firſt 


Anne having by her royal ſignature ordained a patent or charter to be expede 


irſt 


tions of the peerage. But that as no ſuch reſignation. was or could be made ſince 
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Firſt, William earl of Dumfries, the eldeſt ſon of the marriage between colonel 
William Dalrymple and Penelope counteſs of Dumfries, and as fuch, by the 
death of the laſt earl without iſſue, undoubtedly both heir general and heir male 
of the body of the ſaid James and John viſcounts of Stair, and intitled ta the ho- 


nours granted by the original patent 179g 5 Rn 
was varied by the ſubſequent charter 1706-7 


iN * 


The . ſrond competitcr . was Captain Ie e | as 4 90 
founded on that clauſe in the charter 1706-7, by which John carl of Stair, 


failing heirs male of his own body, was AFR AER his ſucceſſor in 
the peerage. 
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The third competitor was James Dalrymple, eſq : Who claimed under the 
charter 1706-7, as being the ſecond ſon of the marriage between Mr, William 


Dalrymple, the mariſhal's immediate younger brother, and Penclope cou, of 
Dumfries. 


5 


Many clear precedents were produced upon this occafion by captain John Dal- 
rymple, to prove, that Scotiſh peerages had often been turned out of the common 
courſe of ſucceſſion by virtue of the powers of nomination he contended for, and 
even transferred to different families: But no clear inſtance was produced hene 
theſe powers had been effectually executed in favour of ſuch nominees without 
the immediate interpoſition of the ſovereign ratifying the nomination, 1 

8 30 | £7010 le. d ne 

It was held for law upon this occaſion, that if before the ynign, the carl of 
Stair had again reſigned his honours and title into the hands of the crown, and ob- 
tained a new grant of them in favour of captain John Dalrymple, or any other per- 
ſon he thought proper to name, it would have been effectual to alter the limits 


the union, as the crown had not, and fince the union could not ratify the ſaid no- 
mination made in 1747, it muſt, be conſidered as null and void ; and it was fur- 
ther held to be an implied condition of the exerciſe of fuch power, that the no- 
mination ſhould be with conſent of the crown; at leaſt, that the crown's conſent 


tC #3 3 


was neceſſary to validate the nomination ; and that, if ſuch alignment of peerages 


could not be ſupported by law and uſage, the reaſon of the thing was ſtrongly 
againſt it. | 


Wherefore, on the 4th May 1748, Upon report from the lords committce 
of privileges, to whom was referred the petition of James, ſtiling himſelf carl 
of Stair, &c, alſo the petition of William earl of Dumfries, and likewiſe the 
« petition of John, ſtiling himſelf earl of Stair, &c. it was reſolved and. ad- 
* judged by the lords ſpiritual and temporal in parliament aſſembled, That the 
* nomination or appointment, dated the 31ſt March 1947 made by John late carl 
* of Stair, to his Honours and dignities, is not valid in law, and that the petitioner 
James Dalrymple has a right to the title and honours of earl of Staif, &c. 


W This judgment is in point, or rather proceeds a fortiori to the preſent caſe, 

+ nn becauſe the charter 1604 does not give either John earl of Sutherland, or any 

of Sutherland of the other perſons in whoſe favour it was was granted, a power of nomina- 
tion, or any other unuſual or extraordinary powers. f 


This charter paſſed upon the reſignation of John earl of Sutherland, in favour 
of his brother, the claimant's great-grand-father, is an effectual deed ſtill ſuſiſt- 
ing in his favour ; becauſe it is demonſtratively certain, and the claimant hum- 
bly apprehends has been legally demonſtrated, that the deſcent of the honours 
and dignities could not be altered, or in any fort affected by any of the ſubſe- 
quent charters, as none of them proceed on ſignatures royal; conſequently this 
claimant is alone entitled to the peerage of Sutherland, as the only remaining 
heir under this inveſtiture. 


The claimant lady Ellzabeth, who muſt be preſumed fully ſenſible how 
this charter operates in favour of the claimant, has prudently laboured 
to withdraw all attention from it. In her additional caſe, chapter 6th, 
page 132, ſhe affects therefore to treat it only as a deed in every view ſin- 
gular and irrational; and aſſerts, that by it the heirs general of the family of Su- 
therland, 
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therland, Gordon of Garty, the heir male of Adam Gorden and counteſy 
Elizabeth ; failing earl John and his brother, and alſo Sutherland of Forſe, the 
heir male of the ancient earls of Sutherland, would have been all excluded in 
favour of a ſon of the carl of Huntly z; but, without offering any evidence to 
ſhow, that any ſuch heir male as Gordon of Garty exiſted, and with evidence 
before her eyes, that Mr, Sutherland of Forſe has not proved his propinquity, 
in direct oppoſition too to the only principle upon which it can be conceived 
ſhe has right to this peerage, 


Lady Elizabeth is not happy in accommodating her principles to facts. 
She endeavours to account for the limitation in the charter 1601 upon the ſup- 
poſition; that earl John, who obtained it, wanted to cut off the proteſtant 
heirs from the ſucceſſion to the eſtate of Sutherland, and to ſend it to a younger 
ſon of the family of Huntly, whom ſhe repreſents, as well as earl John himſelf, 
to have been at that time bigotted Roman catholics. From what ſource the 
lady has derived the evidence, upon which ſhe has formed this novel hypo- 
theſis, the claimant cannot gueſs. This earl was married to the treaſurer 
Elphingſton's daughter, a proteſtant ; and he appears, from the hiſtory given 
of him by his brother Sir Robert, to have been ſo zealous a proteſtant himſelf, 
as even to have cancurred with the dean of Caithneſs, and the gentlemen of 
Sutherland, in contributing to rebuild the cathedral church of Dornoch, 
which had been burnt a few years before. 


It appears indeed from fir Robert's account of his brother, that he enter- 
tained ſome opinions concerning religion, which in that age were thought not 
perfectly orthodox: but he at the ſame time abſerves, that the ſcandal 
of being a catholig was raiſed againſt him by his profeſſed enemy the earl of 
Caithneſs, and that he ſatisfied the church concerning his principles. Sir 
Robert (the firſt ſubſtitute in the charter 1601) was ſurely no Roman catholic, 
as his own works abundantly teſtify, and he married the daughter of the dean 
of Saliſbury, who, it will not be pretended, was a papiſt. But granting that 
all theſe perſons were bigotted Roman catholics, it will ſurely not be main-. 
tained, that his ſon John, till remembered in Scotland by the name of John 
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the covenanter, for his zeal in favour of the Solemn League and Covenant, 
was a bigotted Roman catholic ; yet the limitations of the inveſtitures of the 
eſtate of Sutherland were not, according to lady Elizabeth's own account of 
the matter, turned into their old channel till 1681, and that they were ſo 


even then, will not appear very clearly to thoſe who ſhall attentively conſider 
them. 


If the peerage of Sutherland ſhall be held to be a male fee, and not aſſign- 
able without the immediate interpoſition of the ſovereign, the claimant main- 
tains, that the ſettlement 1601, inſtead of an irrational one, is one of the moſt 
rational ſettlements ever made by the family of Sutherland; for by all the ſub- 


ſequent ones, the eſtate and peerage might, in certain events, have ſeparated, 
and have gone to different heirs, 
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Under which the capital arguments urged by Lady Elizabeth, 
as reaſons of preference againſ} the claimant, Sir Robert, 
are examined and confuted. 


Tnovon fir Robert Gordon reſts the fate of his plea upon what has already 
been ſaid, yet he begs leave, under the fourth and laſt head, for further ſatis- 
faction, to make ſome. general and particular obſervations upon the principal 
arguments and facts on which lady Elizabeth ſeems to depend for proof of a 
feminine ſucceſſion in Scotch peerages and patrimonial eſtates. 


REMARKS on the Introductory Part of Lady ELIZAUETH SUTHERLAND'S 
Additional Caſe, 


It muſt appear unfortunate, that the lady, in the very exordium of her 
ſplendid work, the Additional Caſe, aſſiſted as ſhe is by a numerous train of 
ancient 
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ancient counteſſes, ſhould nevertheleſs think herſelf under a neceſſity of chang 
Ing the ground which ſhe had taken vp in her original caſey and after having 
therein ſet forth, upon the authority too of the Gordonſton manuſcript, that 
the Thanes of Sutherland were created earls by Malcolm Canmore, who lived 
in 1057, to produce evidence to prove, that the family could not be 
before 1186, . 


Lady Elizabeth Sutherland had diſcovered the conſequence of her former 
conceſſion, * that the earldom of Sutherland might be as antient as king Mal- 
colm the third.“ She ſaw that the period of time at which it behoved the 
peerage to have been granted, ſuppoſing it even a land eſtate, proved that it 
muſt neceſſarily be preſumed a maſculine fief; and ſhe has very ingeniouſly, 
though very unſucceſsfully, endeavoured to extricate herſelf from this dilemmma. 
The difference, however, is immaterial ; for ſuppoſing this earldom to have 
been granted no earlier than the year 1186, it muſt ſtill without all queſtion 
be preſumed deſcendible to the heirs male of the body of the original grantee, 
whether it was any way connected with the eſtate of the earldom or not, the 
original erection of which into an Earldom does not appear. 


The confidence with which it is aſſerted, (page 7th) that the claimant has 
always had acceſs to fuch writings of the family of Sutherland which are ex- 
rant, will doubtleſs ſurprize the reader when informed, that he was laid under 
the neceſſity of taking a formal proteſt againſt lady Elizabeth's agent, on the 
16th January 1767, for non production of a long liſt of deeds therein men- 
tioned, of which the titles were moſtly extracted from the Gordonſton MS. 5 
Of ſome of theſe he was refuſed inſpection, and others were not produced to 
him till after the publication of her additional cafe on the gth November, 


1770, 


The three firſt deeds, page gth, were particularly demanded by that proteſt, 
but were never ſeen by this claimant, before the publication of the additional 
caſe, nor, as he believes, by his agent. The reaſon of which may, perhaps, 
be gathered from the following paragragh of lady Elizabeth's original calc, 

o 


page 


A copy of the proteſt is given in Appendix, No. 8. 
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page ad. + The Thanes of Sutherland are mentioned as early as the eleventh 


century, and the title of Thanc was moſt probably converted into that of 


$* earl, by king Malcolm the third, ſurnamed Canmore, who began to reign 
in the year 1057, and firſt introduced the title of earl into Scotland. There 


| : are no records extant of this remote period, and the moſt antient deeds of 


the family of Sutherland have periſhed : by this means it is impoſſible to 
* aſcertain with preciſion, the pedigree of the molt antient earls of Suther- 


$ land.” 


Theſe three charters not only ſerve to prove a part of lady Elizabeth's pedi- 
gree ſubjoined to her additional caſe, but if not the molt antient deeds of the 
family of Sutherland, are at leaſt as antient as may prove, that Hugo Freſkyne 
was father of William, proprietor of the eſtate of Sutherland, prior to 1214. 
But the claimant denies that any legal evidence whatever is produced to ſhow 
the connexion between William Dominus Sutherlandiæ, and William, who 
was party to the indenture 1275. For the lands mentioned in theſe charters 
are not the ſame with thoſe contained in the indenture ;; neither is there any 
ſufficient evidence to prove, that they were not written prior to the year 1186. 
One Mr. Keith, a clergyman of the epiſcopal church in Scotland, who wrote a 
hiſtory of the Scotch biſhops, obſerves, that one Gilbert Murray was archdea- 
con of Murray, about the period they are ſaid by the lady to be written; and 
ſhe will therefore have it, that the Gilbert mentioned in thoſe deeds, is the 
ſame perſon mentioned by Keith, But this is merely conjefture z and far 
aught proved, the writings in queſtion may be as antient as the time of Mal- 
colm the ſecond, and probably were ſome centuries more antient than lady 
Elizabeth has thought it prudent to admit, "They aid the claimant's plea, for 
they prove that Hugo Freſkyne was a commoner, and that William Dominus 
Sutherlandiez, his fon, though proprietor of the earldom or eſtate, had not 
been cinctus gladio comitatus, or created carl of Sutherland, at the time he 


granted the charter, 


The claimant ſhall reſerve what he has further to ſay concerning the 
title deeds of the family of Sutherland to a future occaſion z he ſhall only 
here beg leave to oblerve, That the lady has ſtated evidence which 
clearly ſhows why the regality granted by king David the ſecond, to Wil- 

| liam 
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the firſt page of the third chapter, where we are informed that king William, 


\ 
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Ham earl of Sutherland, in 1347, did nat diſcend to his ſucceſſors, The heirs 
male of the marriage by the king's ſiſter having failed, it ſunk upon the ſucceſ- 
ſion of William his ſon, by a former marriage. I: may be obſerved, that lady 
Elizabeth has well confuted Fordun in the notes upon this page of her caſe, and 
has demonſtrated how little faith ought to be given ta hiſtorians, treating of mat- 
ters which happened in times remote from thoſe in which they lived, or with 
which they had not occalion to be intimately acquainted. 


REMARKS on the Chopters 1. and III. of Lady ELizabzTH SuTHERLAND's. 
additional Caſe. | 


In anſwer to the lady's firſt and third chapters, the claimant muſt be forgiven 
if he declines to write a treatiſe on the law of ſucceſſion in lands in Scotland, and 
the different revolutions that law has undergone there during the laſt ſeven hun- 
dred years. If ſhe has ſucceeded in proving. that Sir Thomas Craig and lord 
Stair, were both bad antiquarians, and ignorant of the laws of their country, it 
would be preſumption in him to attempt to prove himſelf more knowing. . He 
ſhall only obſerve, that the former of theſe great men. expreſsly aſſerts, concern · 


ing the regiam majeſtatem, an authority to which an appeal is. repeatedly made 


in thoſe chapters, “ nihil in eis libris contineri quod ad mores noſtros five uſum 
* noſtrum ferenſem &nducat.” 


1 


Would it ſatisfy lady Elizabeth, the claimant would grant that women in Scot- 
land ſucceeded at all times to pacrimonial eſtates ꝓroviſione hominis; and that they 
did ſo in proceſs of time ex proviſione legis, when the word guibu/cungue, in the 
laſt termination of limitations came to be common in inveſtitutes. This con- 
ceſſion will not appear a ſmall one; as, after all her reſearches into ancient re- 
cords, for proving that women ſucceeded under a limitation in an original grant 
haeredebus ſuis, ſhe has been able to bring only one inſtance, in which there is 
even an appearance of any ſuch thing having ever happened 1n Scotland, viz. in 


the 
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the lyon, made a grant of the lands of Panamore and Banevin to Philippus de 


Valloniis ; and that his grand-daugh 
tation. ; 


ter Chriſtian took the eſtate under that limi- 


Whether there might not have been ſome intermediate inveſtiture, or new grant 
upon reſignation, in virtue of which this lady ſucceeded, in default of iſſue· male 
of the original grantee, is difficult, at the diſtance of five hundred years, to diſco- 
ver; but, were this poſſible, the claimant has no acceſs even to thoſe charters 
which are referred to by lady Elizabeth, and is unwilling, in a matter of ſuch 
conſequence, in oppoſition to the opinions of Craig and Stair, to truſt implicitly 
to the copies made by Crawfurd, in his Lives of the officers of ſtate. 


It is obvious it might happen too in this caſe, as in that of Strathern, to be af- 
terwards examined, that this lady might take the eſtate by connivance of the 
officers of the crown, under the limitation haeredebus ſuis, as being the only re- 
maining heir of the original granter. 


It is clearly unneceſſary therefore, as the onus lies upon lady Elizabeth, for 
the claimant to be at any pains in ſearching for charters prior to the reign of king 
Robert the firſt, with other limitations than haeredibus ſuis, or haeredibus de corpore: 
he has produced a charter, with other limitations in the time of that prince, the 
45th in number, upon the only authentic regiſter in Scotland, 


The conductors of lady Elizabeth's ſuit, ought ſurely to have brought one 
clear inſtance at leaſt to overthrow the claimant's doctrine concerning an an- 
cient limitation haeredibus ſuis, an] a too ſuperſtitious reſpect to the memory of 
the excellent Craig, whoſe reputation in other points they do not ſeem greatly 
to have regarded, ought not to have hindered them, 


It is aſſerted (chap, vi. page $0.) that * the diſtinction between ſucceſſion to 
lands purchaſed, and to lands acquired by grant, is ideal—that the limitation 
4 in both caſes muſt be held as conceived baeredibus ſuis ; for that otherwiſe hueredes 
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ui muſt have been interpreted in different ſenſes, juſt as the lands happened to 


be acquired by purchaſe or by grant; and that a ſearch for centuries paſt would 
often be neceſſary tor aſcertaining the original mode of acquiſition,” 


Here the lady conſounds periods; and the diſtinction above pointed at, if un- 
derſtood of the law of Scotland, as it has ſtood for ſome time paſt, may ſafely be 
admitted to be ideal. But fir Robert maintains, that, in both caſes the lands 
purchaſed or acquired, and deſcending, under a limitation her edibus ſuis, to the heirs 
of the purchaſer or grantee, would in early times, for example, in the twelfth or 
thirteenth centuries have reverted, failing heirs-male of the body of ſuch grantee 
or purchaſer, to the heirs of thoſe perſons from whom the lands were originally 
acquired, and that it might have been neceſſary, on this account, to make a ſearch 
even for centuries to diſcover the import of the limitation of the oaiginal grant, 
and this perhaps even until the Roman law of preſcription was introduced into 
Scotland by the ſtatute of 1617, 


At this day, according to lady Elizabeth's own account of the matter, (chapter 
g 6th page 108, 119, 120, 121,) a limitation heredibus ſuis, where the original 
8 grant does not appear, is a limitation of doubtful interpretation and to be govern- 
ed by that in the former inveſtiture, In the caſe of Glencairn ſhe has eſtabliſhed, 


a diſtinction between heredes ſui and ſucceſſores ; the former ſhe proves to mean 
heirs general, the latter heirs-male. 


Wha: 's ſaid about the revocations made in parliament by king James the 
third, and king James the fourth, of the talzies, executed in their minority, is no 
way applicable to the antient law of Scotland, or to the point in queſtion, as may 
be fully ſeen from Craig de feudis, lib. ii. diegeſ. 16, who, in treating of the ex- 
preſſion alluded to in the act of parliament quoted by lady Elizabeth, chap. i. 
pag. 5. has the following words, ** Itaque, in eis revocationibus, ea verba, quibus 
princeps conſcientiae ſcrupulum, aut quia contra leges ea facta * pretendit, 
puto male inſerta, et pro nos inſertis habenda.“ 
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It ſeems therefore not indiſpenſibly neceſſary for the claimant to enter into & 
particular diſcuſſion concerning the prevalence of female-ſucceſſion in Scotland in 
early times. That it could not proceed, as lady Elizabeth ſuppoſes, from the great 
harmony which antientiy ſubſiſted between the two kingdoms of England and Scot- 
land, is proved from the hiſtory of Scottiſh biſhops, p. 123, in which there is re- 
corded a ſpeech of Gilbert Murray, a cannon of the church of Murray afterwards 
dean of Caithneſs, made in 1176, in preſence of the ſovereigns of the two kingdoms, 
in defence of the liberties of the Scottiſh church, then threatened to be ſubjected to 
the archbiſhop of York, as their metropolitan. In this ſpeech, the canon Gilbert 
* obſerved, I hat the churchof Scotland, ever ſince the faith of Chriſt was embraced 
in that kingdom, hath been a free and independent church, ſubject to none but 
the biſhop of Rome, whoſe authoricy we refule not to acknowledge: To admit 
any other for our metropolitan, eſpecially the archbiſhop of York, we neither can 
nor will 3 for, notwithſtanding the pre/ent peace, which we wiſh may long con- 
* tinue, wars may break up betwixt the two kingdoms, and therefore, in name 
of all the Scottiſh church, we do humbly intreat the preſervation of our antient 
liberty, and that we be not brought under ſubjection to our enemies,” 


It is left to the impartial, to determine, whether the counſel of lady Elizabeth, 
or thoſe of the claimant, have been moſt ingenious in diſcovering new theories of 


law. 


REMARKS on Chapter II. of Lady EtizapeTH SUTHERLAND'S additional 
Caſe. 


In anſwer to lady Elizabeth's ſecond chapter concerning the deſcent of a ſingle 
office,the conſtabulary of Scotland, it is ſufficient to obſerve, that there is no evi- 
dence of the right in which this office was. held earlier than the grant to fir 
Gilbert Hay in the 1315. Some evidence, ſuch as the lady has produced might 
be offered by the claimant to ſhew, that the conſtabulary was in early times 
granted for life only, and the lady herſelf has proved, that it did not del- 


cend in any regular manner; indeed ſhe has heaped dpreſumption on preſumption, 
preſumed 


1 1 
preſumed diſinhereſion, forfeiture, and wronguous poſſeſſion, in order to ſimooth 
the way for the hypotheſis of its having diſcended at all. 


REMARKS on Chapter IV. of Lady EtizapzTH SUTHERLANDS additional 
Caſe. 


The claimant is ſurpriſed that the lady in her fourth chapter, in which ſhe 
treats of the moſt antient method of conferring honours, ſhould have forgot the 
analogy ſhe ſoſwarmly contends for on other occaſions, between the laws of Scot- 
land and thoſe of England. 


Had ſhe conſulted the learned, and ingenious, lord Lyttelton, in his life of 
king Lenry the ſecond, ſhe might thence have thrown much light upon her argu- 
ment, His lordſhip obſerves, book 2d. page 216, and 217, and in the notes to 
that book page 46, that the form of girding the earl with a ſword, when he was 
inveſted with his carldom, was ſtrongly expreſſive of a military commiſſion. He 
illuſtrates the obſervation from an authority cited by Selden, which ſays, That, 
when ſir Andrew Harecloy earl of Carliſle in the reign of Edward the ſecond, was 
degraded for treaſon, (deprived of his peerage, or forfeited,) the ſword which 
© the king him gave to keep and defend his land therewith, when he made him 
© exrl of Carliſie, was broke over his head.“ His lordſhip adds, * this ſhews how 
© long the opinion continued, that the defence of the country was committed to 
the carl with the [word he received at his inveſtiture, and in the ſame page (46) 
he gives the wards of the molt antient creation of an Engliſh earl extant, viz. 
That of Geotry de Magnavilla carl of Eſſex. They are as follow: ego Matil 
dis, filia © regis Henrici, et anglorum domina, do et concedo Gaufredo de magna- 
© villa pro ſervitio ſuo, et heredibus ſuis poſt eum, hereditabiliter, ut fit comes de 
© Eflexia, et habeat tertium denarium vicecommarus de placitis, ſicut comes 
* habere deber i in comitatu ſuo”, 


T he claimant will not coutend with lady Elizabeth, whether the tertius denarius 
or the peerage was in thole days moſt * though he inclines, he muſt 
confeſs 


March, 
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confels to aſcribe a ſuperior value to the latter, But he muſt obſerve that this 


grant is altogether perſonal, and lord Lyttelton in the ſequel gives very ſatis- 
factory reaſons to ſhow, that the caſtle of Arundel itſelf was not a territorial 
honour, and obſerves that, in the record the caſtle appears to be parcel of the 
earldom, not the carldom parcel of the caſtle, 


It has been already obſerved that in Scotland, no more than in England, was 
there any natural or neceſſary connection between pecrages and land eſtates, 
Antiently indeed in both countries, both were the property of the ſoverign, lord 
Paramount, or over lord; without his conſent the lands originally could not have 
been transferred any more than the honours ; but in proceſs of time, when the idea 
of the ſuperior's property in the lands, was loſt, he became obliged to give entry 
to a purchaſer as a matter of right, Peerages continued nevertheleſs unalienable 
and uncommunicable without inveſtiture of the ſovereign by the cincture of the 
ſword, and patent, or inſtrument of creation; the King in neither country being 
obliged to confer the honour on the purchaſer of the land eſtate of the peer®, 


The precedents, cited by lady Elizabeth in this chapter to prove the connec- 
tion between lands and peerages, or in other words for proving that a land eſtate 
either antecedently erected into an earldom, or made ſuch at the time a man 
was created a peer, conſtituted inherently the peerage, are not, the claimant ap- 
prehends, to be explained on other principles of law than thoſe he has already 
pointed out. | | 


The cales of March, Murray, Caithneſs, Huntly, Roſs, Morton, have not 
been explained by lady Elizabeth, and cannot be explained by the clailmant upon 
any other principle, 


George Dunbar had been created earl of March upon either the death or the 
reſignation of Patrick earl of March, deſigned, in the charter of reſignation of 
the eltate, to George, miles et ultimus comes. | 
In 
* Madox's baronia Anglica p. 23. 
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In the ſame manner was John Dunbar created earl of Murray. Murray. 

In this manner bas Allan Stewart been created earl of Caithneſs. | Cats. 

George Chrichton the admiral has alſo been created earl of Caithneſs in the c_ earl 
ſame way. * 


William earl of Orkney, after having reſigned the peerage of Orkney, Orkney and 
was cinctus gladio comitatus de Caithneſs, and N created earl * 
Caithneſs. 


The Claiman not only preſumes, but affirms as a fa& incontrovertible, 


that William earl of Orkney got a ſpecial grant of the dignity of earl of Orkney, 
made a ſpecial ſurrender of that honour, and afterwards got a ſpecial grant of the 
peerage of Caithneſs. 


The claimant therefore, without introducing univerſal ſcepticiſm in matters of 
fact and record, a charge made by lady Elizabeth, flatters himſelf, he has ac- 
counted in a legal and rational manner for all the forgoing creations, and he 'E 
ſhall endeavour to do the ſame with regard to thoſe which follow. | _—_—_ 


With reſpect to the caſe of the earl of Huntly, it will be obMved, that Alex - Huntly. 
ander Seton, the ſon and heir of Elizabeth Gordon, the heireſs of Sir Adam 
Gordon of Gordon, married for his third wife, the daughter of chancellor 
Chrichton, governour of Scotland ; that during the marriage, the eſtate of Gor- 
don was erected into an earldom by the title of Huntly, and that Alexander was 
created earl of Huntly in 1449. The deſtination was to him and his heirs male, 
by the chancellor's daughter. 


”. 


Henry Stewart has been created carl of Rok i in the ſame manner as the ws 4 Earl of Rof 
going earls, 


The peerage of Morton failed in the perſon of James third earl of Morton, Earl of Mops 
who died without male iſſue; but leaving three N * Douglas, 
& ; ſecond 


Ranulph earl 
of Murray. 


I 
ſecond ſon of George Douglas, the brother of Archibald earl of Angus, having 


married Elizabeth the youngeſt daughter, with whom he got the land eſtate of 
her father, was, after the death of the ſaid carl, created earl of Morton, 


There is evidence; both negative and poſitive to prove, this creation of 
the earl of Morton. For no heir male exiſted, deſcended from the firſt earl, 
preat-grand-father of the lady his wife; and the peerage not having de- 
ſcended to the eldeſt daughter of James third earl of Morton, proves incon- 
tellibly, that his peerage did not and could not in courſe of law deſcend to a 
female ; but mult have been created de novo in the perſon of James Douglas, 


the huſband of the third and youngeſt daughter of the laſt earl. 


This inſtance of itſelf is a ſufficient anſwer to lady Elizabetli's plea; and it 
ſeems unaccountable to the claimant how the conductors of her cauſe could 


bring it as an initance in its ſupport. 


The claimant comes now to what he apprehends is relied on as the corner 
ſtone of the territorial fabrick ; the charter to Thomas Ranulph earl of Murray. 


Lady Elizabeth maintains three propoſitions upon the faith of this charter. 
1mo, That Thomas Ranulph was not earl before being mentioned therein as earl 
of Murray; for that, in the begining of the charter, he is ſtiled Miles, without 
any other addition. 


2do, That the lands were not formerly an earldom, for, in the vegiin of 
the charter, they are called the king's lands in Murray, 


3tio, That immediately after the clauſe of erection, the lands are Called c0- 
mitatus, and Thomas Randolph is called comes. 


rr 
charters, to other titles of dignity given to perſons of high rank, and inſtanced 
| it 
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it in a charter (page 20. of his ſupplemental caſe) to the earl of Stratherne, 
therein deſigned David Seneſcalis militi comiti de Strathern, dated the 20th 
June, the firſt year of king Robert the ſecond. He now produces another 
(quoted chapter gth, page 36, of lady Elizabeth's additional caſes). dated, the 
1 gth of October, the ſecond year of the lame king, in which the lame perſon, and 
in the ſame part of the charter, viz, where he is firſt mentioned as, grantee, is 
deſigned David Seneſcallo militi, filio naſtro carifſime, without other deſcrip- 
tion or deſignation, In the paſſage which follows the words granting the com#- 
blu, he is deſigned ſimply David. And be is mentioned in the laſt, place by 
the words dicto comiti. 


The claimant has printed theſe two charters to David ear] of Sirathern, ver- 
batim from the record, Appendix No g. that every reader may judge for him» 
ſelf, whether they do not deſtroy the inference. drawn, by lady Elizabeth, from 
Thomas Ranulph's being deligned in the beginning of the charter granted to 
him, Thomas Ranulph militi, and in the ſubſequent part, dicto comiti. WA 


It is ſtrange to find lady Elizabeth maintaining, becauſe the lands in this 
charter are called the king's lands in Murray, that they had then only for the 
firlt time been erected into an earldom, when ſhe herſelf (chapter 4, page 645 
additional caſe in the notes,) ſtates evidence to prove, that Murray was an eatl⸗ 
dom in the year 1171, and that William, the lyon, promiſed to grant it to Gil 
loc herus carl of Marr. | 


It is worthy of abſervation tod, that Thomas Ranolph is deſigned ng leſs than 


three times in the charter, by his name ſimply, poſterior to the magical n 
in libero comitatu. 


The cafe of Walter Leſlie, mentioned in that of Roſs, page 23 of the claim - 
ant's ſupplemental caſe, is altogether different from the preſent, he being de- 
ſigned in the deed referred to, by no other deſignation than that af miles or 
knight: had he been deſigned earl in other pan of it, or in any an. 

thentic 


1 
thentic deed prior to that period, the claimant would thence have inferred, that 
there was an inaccuracy in this one which calls kim only Miles, 


He therefore avere, that the whole ſuperſtructure built upon this charter, is 


no other than the 54/4% ſabrick of a viſion; for earl Ranulph before this grant 
had certainly been created earl by the cincture of the ſword, the ceremony then 


wed in creating peers, 


Lady Elizabeth is obliged to admit, that Archibald Douglas of Gal. 
loway, the proprietor of th: earldom of Wigton was never earl, yet, the cony. 
tatus was confirmed to him by king Robert the Second. It is proved (p. 23 
of the claimant's ſupplemental caſe) 'that he and his poſterity enjoyed that earl. 
dom for many years, and that they did not bear or enjoy the dignity, but on 
the contrary, poſſeſſed unother title, Archibald of conſequence could only be 
Hominus comitatus, It is therefore proved, that a reſignation of the comitatus 
made by one ſubje& to another, neither diveſted the one, nor gave the other the 
peerage, The peerage and the eſtate were two different and diſtinct ſubjects, and 
as a particular form and apt words were neceſſary to conſtitute a peerage, in like 
manner a certain and particular ceremony muſt alſo have been neceſſary in all ages 
to diveſt a man of one. This, which is a fair and legal inference, eſtabliſned by 

che practice of reſigning peerages by ſpecial and expreſs words, uſed for the pur- 
poſe, the claimant imagines, affords a good and legal anſwer to all that either 
has or can be urged by lady Elizabeth upon the caſe of Wigton. 


* 
The claimant writing with that diffidence which he thinks decency requires, 
m treating of antient and dark matters, that happened in Scotland four hundred 
years ſince, obſerved, that Thomas Fleeming muſt either have reſigned his peer- 
age, or forfeited it, as he had no direct evidence to prove in which of the 
two ways Fleeming 'loſt the peerage z and he cannot yet think the ſuppoſition 
deferved the cavalier treatment given it by lady Elizabeth, It is ſingular in- 
deed, to find her maintaining, that a forfeiture requires a rebellion. Her guar- 
dians ſurely cannot be ignorant that a perſon may commit treaſon in a peaceable 
| country, 


— 


for it ſo properly in any other, than the ways ſuggeſted i 
mental caſe, 


Perhaps he was not Uiveſted of it. There may have been inftances in 


former times, as there are at prefent, of perſons, who had not eſtates 


ſafficient to ſupport the dignity of peerage, declining to uſe their titles 
of honour, 


The male line of Archibald Douglas, who purchaſed the earldom of Wig- 
ton from earl Thomas, having failed, in 1402, the earldom was in the crown, 
as appears from a deed in Sir Lewis Stewart's collections (ſtated Appendix, 
No. X.) This deed is entitled, Band be James earl of Douglas to king Robert 
the Third, in which the earl narrates, * That that prince had promiſed him, 
by letters written with his own hand, to give him lawful entry and poſ- 

* ſeſſion unto the carldom of Wigton.“ Having accordingly obtained poſſefſion, 
and having been afterwards cinctus gladio comitatus de Wigton, he was A 
ſtiled earl of Wigton. » My 


A great diverſity in the limitations of land eſtates being introduced, in 
conſequence of their becoming ſaleable, it was thought proper in the charter 
to Thomas Fleeming, (tranſcribed in Crawfurd's book) to point out (quoad 
the land eftate) the particular ſeries of heirs who were to ſucceed to it, by in- 
ſerting the words heredibus ſuis legitime procreatis, ſeu procreandis, per lineam 
maſculinam deſcendentibus. 


8s 


If the peerage of Sutherland ſhall be accounted territorial upon the principle Additional 
attempted to be eſtabliſhed on the precedent of the earldom of Morton, the ID chap. iv. 


claimant maintains on that employed in the third branch * his argument, that A of Mor- 
6 * this 4 1458. 
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this is a caſe in point, to prove, that the peerage was eſteemed the greater and 
nobler right, jus majus et nobilior, and was ſuppoſed even ſo late as 1458, 
to carry the leſſer and inferior right of property in the lands, as it is in- 
diſputable that all which was then intended, was to confer the dignity of an 
earldom on Douglas of Caldercleir, and not to beſtow lands, 


The claimant muſt alſo obſerve, that it was wrong in lady Elizabeth, in 
tranſcribing the notorial inſtrument (Chap. IV. page 56, line g.) to omit 
out of the deſignation Jacobum Dominum de Dalkeith, the particle de found 
in the original, which the lady has taken the liberty to do on other occa 
ſions, as well as this, in order (as is imagined) to deſtroy the diſtinction be- 
tween the deſignation of lords of parliaments, and barons by tenure; a 
diſtinction, which to uſe her own expreſſion, though there may be ſome 
few exceptions to it from the inaccuracy of careleſs tranſcribers, will remain 
immoveable upon lord Kames's hypotheſis, notwithſtanding all efforts to 


ſhake it. 


For the reafon hinted in the laſt precedent, the claimant ſhall not attempt 
to invalidate the force given it by that of the duke of Roſs. He mull, 
however, be allowed to ſubmir. 


1%. Whether it is reaſonable to preſume, upon the authority of Crawfurd, 
that the title of Marquis of Ormond was beſtowed upon James Stewart at hi 
chriſtening ? 


ado, Whether it is not more probable, that, about the time of his getting: 
grant of the comitatus of Roſs, he was created earl of Roſs, and marquis of 
Ormond ? 


3tio, Whether James the third, inclining to beſtow a higher title upon 
his ſon, has not in 1487 granted him a new patent, confirming his former 
vitles, and creating him duke of Roſs in parliament according to the form 
then in uſe ? 


410, Wie 
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419, Whether, if, as lady Elizabeth ſays, the defignition marquis bf Orwend 
was nothing more than an empty title or perſonal peerage, it could be neceſſary, 
with a view to preſerve that perſonal title, to-make a reſervation, in the inſtru- 


ment of reſignation, of the mons de Ormond? al 
5to, Whether the deed of reſignation, 2 ty the mounts F aa e duk es 

eſtate, proves any thing more, that a man did not chooſe to hold a 128 who | . 

did not Poſſeſs the lands from which it was denominated ? | n 
Lady Elizabeth, in | remarking on | the — — of Thomas Biſtet, bee e rene Vic: 

claimant not only of drawing unfair inferences from the evidence, but of dtiting ſer. 

it improperly. He ſhall therefore endeavour to remove both objections, by pri- 

ing from the record (appendix No. 11) imo, a copy verbatim, of the grant 

of the earldom of Fyfe to Biſſet J whence, it will not only appear | that this grant 

is an original one from the crown, (not upon a relignation,) but likewiſe the 

great imperfection of the publick records of Scotland will be ſtrongly exemplified, ; 

and it will be ſeen that Biſſet was a commoner on the gc june in che thirty- fourth 

year of the king's reign which is 1362,, and that, his, wife is there deſigned, 

ſimply Iſabellam de Fyfe. 2do, by printing in the ſame manner a charter of con- 

firmation of the ſame king David, dated in the 36th year of his reign, of a charter 

by Thomas Biſſet, granting lands to Iſobel, therein deſigned dominam de Fyfe his 

wife, dated 1oth January 1362-3, whence it will appear, that neither Biſſet nor 

Iſobel, in the charter confirming, any more than in that confirmed, are deſigned 

by other deſignation than that of proprietors of the-carldom. 


The charter confirmed narrates, that Biſſet, before his marriage, had lettled 
upon Iſobel his lands of Glaſſclune, &c. ſo that, at the time he granted it, he 
was married to Iſobel de Fyfe : He was alſo married to her at the time he got 
the grant of the earldom of Fyfe : This charter therefore granted by Biſſet to his 
wife, is dated near feven months poſterior to the grant of the earldom. For by the 
firſt year of the king's reign, could only be underſtood the firſt twelve calendar 

months 


139 


ue — 


10 Lady Ehzabeth avers poſſitively , that the caſe of Maxwell earl of Nichiſdale 
of Morton. ig utterly miſunderſtood by this claimant +, and in this chapter 4 ſhe ſeems in- 


' that caſe he would not have accepted of a patent. 


L 
months computed from the time or day of his acceMon, which makes the g th 


June 1362 to be the ſecond day of the king's thirty fourth year, contrary to the 
ſuppoſition oſ lady Elzabeth, and proves what this claimant. formerly aſſerted. 


IF the great increaſe of trade, and the ſuperior wealth acquired by the merchants. 
of the north as well as of the ſouth ſince the union of the two kingdoms. is duly 
conſidered, no doubt it will: appear extraordinary that a Scotch pedlar in former 
days ſhould have been attended in his journey to England better chan a Scotch 
peer often is at preſent : Yet that ſeems to be lady Elizabeth's idea, The claim. 
ant produced a paſſport to Thomas Biſſet de Scotia, with two gentlemen in his 
wain, dated in the 1366. This gentleman the lady inſinuates from the ſmalneſs of 
his retinue, was a Scotch pedlar ; the claimant however ons he never knew till 
he learnt from her additional caſe that ever Scotch pedlar uſed to travel with two 
gentlemen on horſeback in his ſuite about 1366, at. which time Scotland was cer- 
tainly poorer in every reſpe& than it is at preſent. He now points out two other 
paſports from Rhymer, which render it not vety probable at leaſt, that this Thomas 
Biſſet was the travelling merchant lady Elizabeth alludes to; the firſt ad annum 
1356 to Thomas Biſſet Chevallier, probably the ſame Thomas who married the 
lady of Fife, with only: three horſemen his attendants, Hommes a Chival; the other 
ad annum 1357 to John de Iſle Milizem, who appears to have been the prince of 
Wales's priſoner, et quatuor equites de comitativa ſua.” This gentleman whom 
lady Elizabeth from his retinue will perhaps take for another pedlar, was never. 
theleſs, in all probability, the ſon of the lord of the Iſles. 


| The earl of Arran has been created with the uſual ſolomnities, which were nor 
fully completed even after the patent was granted, The claimant ſtated it in 
the 24th page of his ſapplemental cafe, and has now printed it in Appendix, 
No. 12. The grant of the earldom did not make captain Stewart a peer, for in 


clined 
* Chap. 6. P. 137. of her addit. caſe. t Sup. caſe, Page 24. note 9. Chap. 4+ P- 62. 
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elined to think, that even the record itſelf is wrong z but ſhe obſerves, that at any 
rate it is only the caſe of a patent. It muſt indeed be confeſſed to be # precedent 
attended with ſome difficulty on the territorial principle. amo, The lady had 
endeavoured, immediately before, to prove the earldom of Morton à territorial | > 
honour z conſequently, when John Lord Maxwell got a grant of it with the juriſ- 
dition of regality on the 5th June 1581, he ought thereupon, without other crea- 
tion, to have forthwith commenced earl; but the direct contrary is proved to have : 
been the caſe : 2do, He got a patent, dated agth October thereafter, creating him 3 
earl of Morton; and in a royal charter, dated the gth November the ſame year, 
he is deſigned * noſtro conſanguinio et conſiliario Johanni comiti de Morton. 
3/10, This John earl of Morton was ſucceeded by his ſon Robert, who, in the 
patent creating him earl of Nithſdale, is called only lord Maxwell, whence the 
lady concludes, that neither he nor his father were earls of Morton; and it is true, 
that Robert lord Maxwell was not earl of Morton at the time he received the | 
patent creating him earl of Nithſdale, of which the account given by the claimant © ay 
is the only rational one, that he had-antecedently made a reſignation in favour of 
Douglas afterwards created earl of Morton, but the lady inſiſts, (without evi- 
dence Indeed), that Douglas earl of Morton vun eu wn a creation. 48 


After the poſitive aſſertion in her additional caſe, t wh) be de- 
cent to ſuppoſe ſhe miſunderſtood the fact: the claimant therefore ſhall only pre- 
ſume, that ſhe has miſrepreſented it. And that this may not depend on his ſingle 
teſtimony, he has printed ſhorr extrafts of the two charters, and a full copy of the 
patents (Appendix No, 13. verbatim from the record.) 


A full copy of the original grant upon record to Edward Bruce earl of Carrick Earl Earl of c. 
is now printed by the claimant, Appendix No. 14. which, it is imagined, will . 
fully confute all lady Elizabeth has urged upon that precedent ; in which indeed 
ſhe is not very conſiſtent with herſelf, as ſhe attempts to prove, in another part 
of her caſe, the neceſſity of the verboſity of that very clauſe, which he condemns 
in this place. The claimant begs that this clauſe in the charter may be treated 


X either 
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Additional caſe, chap, iv. p. 34. 


46 
dither as abſurd or as reaſonable ; and not both ways; abſurd when it makes 4. 
gainſt the lady, reaſonable when it makes for her, 


The claimant owns he thought it unneceſſary to bring proofs to ſhow, that 
the poſſeſſion of a land-eſtate, erected into a lordſhip, did not make the poſſeſſor 
a peer and that he might have got better precedents than thoſe he produced, 
but he took the firſt that offered. There are no leſs than two inſtances of 
_ dominia, viz, Dumbeath, and Rae, in the charter produced by lady Elizabeth 
h«xtelf, granted to Sutherland of Dumbeath, whom it is 1 ſne will not 
allow was either a peer, or the fon of a peer, 

REMARKS on Chapter V. of Lady ELIZABETH SOUTHERLAD'S 
Additional Caſe. 


Kingdom of The claimant is at length arrived at chaper fifth, which, to uſe lady Elizabeth's: 


Scotland. 


own phraſe, may be termed her giant chapter. 


The lady's claim can receive no aid from the ſucceſſion in the kingdom of 
Scotland, The crown is allodial, and the ſucceſſion to the crowns both of Eng- 
land and Scotland has generally been determined, either by deeds of the ſovereign, 
by acts of parliament, or ultimis rationibus regum, 


The crown of Scotland was ſettled by will in the caſe of king Alexander the 


third, on his grand daughter Margaret of Norway, which appears from the deed 
referred to in Rhymer, tom. 2. p. 266. 


The ſubſequent competition was between perſons deſcended from females, and 
ſo far did the maxims of the feudal-law prevail, that although the right of repre- 
ſentation was in Balliol, yet Bruce, as being the male neareſt in degree, was uni- 
verſally held by the people of Scotland to have the beſt right, 


In examining the evidence offered by the lady in ſupport of feminine ſocceſſion 
in the peerages and patrimonial eſtates of antient Scotiſh earls, it will be proper 
; o 


t 1 ; 


to keep in remembrance the evidence formerly ſtated to prove that the eftate 
and peerage of Sutherland deſcended not to Elizabeth, the wife of Adam earl 
of Sutherland, and the decree pronounced by the Court of — after long 
and learned debates upon that ſubject. ' 


Lady Elizabeth obſerves, that the claimant's reſearches have not been ſo 
accurate as extenſive . He has however been able to diſcover from the liſt of 
antient Scotch earls exhibited by herſelf, that her own reſearches have not been 
ſo accurate as might perhaps have been expected from the encomium (juſt to 
be ſure and impartial +) which ſhe beſtows upon herſelf. For without having 
even inquired after ſuch a liſt, he finds two earldoms in Scotland, which ſhe 
has overlooked ; that of Murray, Add. Caſe, chapter 4. page 65. in the 1171, 
and Caithneſs in 1290 : the earl of Caithneſs appears in the litera communita- 
tis Scotiæ in Rymer in that year. 


In replying to the precedents brought by the lady, to prove a feminine ſuc» 
ceſſion in ancient Scotch earldoms, he does not propoſe to write a hiſtory of the 
peerage of Scotland, but only review briefly the moſt material fats and argu- 
ments on which ſhe reſts for proof of that propoſition. 


The claimant, in the caſe of Marjory counteſs of Buchan , ſuppoſed, as in ** Eliz, 


ſeveral others, argumenti gratia, That one of the. ways, in which ſhe might on 


caſe, Buchan 


have acquired the peerage, was by creation. In doing fo he is now fully ſen- 1214. chap. 
ſible he ſuppoſed a chimera : a counteſs in her own * in the OY of + it. 1 


the thirteenth century, would have been 
Rara avis in terris, nigrague fimillima cigno. 


Had lady Elizabeth held by the firſt charter, ſtated from the old cartulary, and 
maintained that Marjory was a maiden counteſs, the precedent would have 
been more concluſive. Nevertheleſs, the preſumption of law would ſtill have 
remained in full force againſt her being counteſs in her own right, ſince none 
of the writings referred to, ſhew ſhe received the appellation of counteſs be- 
fore her marriage. By finding her g huſband the lady has found the claimant 


a fact, 


® Chap. vi. p. 119; 4 Chap. v. p. 1, t Supplemental Caſe p. 32. 


* 
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4 fact, as well as an argument, to overthrow the right of this pretended coun- 
teſs, For William Cumming her huſband, juſticiary of Scotland, was moſt 


utdoubtedly cinctus gladio comitatus de Buchan, and communicated the 
title of counteſs to his wife, which the retained during her widowhood, and- 


was tranſmitted to her poſteri y in the male line “. 


It muſt be added on this precedent, that the quality in which Marjory Cum - 
ming took the eſtate of her predeceſſor the earl of Buchan, does not appear: 
and it is not ſupported by any evidence, either that ſhe took the comitatus of 


Buchan, or that there was any comitatus to take, 


— 8 _ c@q 


Neither the original, nor any ſubſequent charter of this ancient earldom 
now remains for auglit known to the claimant ; ſo that the manner in which 
the eſtate was limite i, cannot be aſcertained : indeed, on territorial principles 
its exiſtence would be of no conſequence, becauſe every ſubſequent grant upon 
reſignation, where the limitation is altered, varies the deſcent of the peerage. 


| tl 
+ - 14 rg Lady Elizabeth ſtates, (note þ in the beginning of this ſection) that there is 0! 
Athol 12341, ſome evidence that Henry earl of Athol, father of Iſaboll and Ferneleth, had a 
. v. ſet. 2. an elder daughter, It is therefore incumbent upon her to prove the extinction ct 
of iſſue of that daughter : unleſs this is done, the claimant is intitled to pre- 
ſume, that Patrick earl of Athol, the ſon of Iſobell and Thomas de Gollovidiæ, 
was cinctus gladio comitatus, or created earl of Athol, * 
lac 
It is not proved that Patrick earl of Athol died without iſſue. David ea 
de Haſtings (therefore, * ſecond precedent in this family,) has alſo been 
cinctus 
* There ſeems to be ſome room to ſuppoſe that this lady was in her widowhood when ſhe mar- . 
ned William Comming, and that ſhe derived her title of counteſs from her firſt huſband. Where = 
the evidence is very imperfect, as in the preſent caſe, much muſt be left to conjeQure, and nothing me 
can be determined with abſolute certainty, pre 


The ceremonies by which honours were conferred in antient times were all of the military kind, 
I would no more have entered into the mind of a King of Scotland to create a lady a peereſs in 


1214, than into that of his preſent Majeſty to dub a female a knight bachelor, or banneret. 


0 


3 * 
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dndtus gladio, or created earl of Athol, as has John de Strathbolgie, who mar- 
ried Adda that carl's daughter, 


The claimant ſhall only add to what he proved in his ſupplemental caſe, 
page zoth (in the notes) with regard to the caſe of Angus, that an heir- 
male of the ancient carls of Angus did not exiſt in the time of Matildis, and 
that the heirs-male of thoſe earls have no exiſtence at preſent, unleſs perhaps, 
in books of peerages, or in the imaginations of antiquarians, 


Suppoſing, with lady Elizabeth, that an heir male of the family. of Angus ex- 


iſted in the days of Matildis, it would not follow, as a neceſſary conſequence, . 


that Matildis ſucceeded to the peerage, but rather that ſuch heir male was ei- 
ther unknown, or if. known, gave his conſent to the new creation in the perſon 


of Matilda's firſt huſband, and that ſuch huſband dying without. iſſue, the peer - 


age became extinct, This, the claimant apprehends, muſt be preſumed in all. 
ſuch caſes, 


From the evidence ſtated by lady Elizabeth, upon the-caſe of the earldom of 
Monteith, the claimant infers, 1m, That Walter Cumming, having married a 
lady who had a claim to a ſhare of the earldom of Monteith, either had been 
carl of Monteith before the marriage, or had been created ſuch afterwards, 


2do. That this lady, the wife of Walter Cumming, could not be a counteſs 
in her own right, becauſe in that caſe ſhe would have communicated the title of 
earl by courteſy to her ſecond huſband, fir John Ruſſel, as well as to her for- 
mer huſband Walter Cumming, who it appears died without iſſue.” It is yet 
proved from the evidence of hiſtorians, that ſir John Ruſſel had no courteſy title, 


Monteith 
I 257. Ch. 3. 
left. 4. : 


4tio, That it appears the poſſeſſion of the comitatus of Monteith, did not. 


communicate the title of earl to Walter Stewart Bullock; for in 1260 Fordun 
only deſigns him, * dominum Walterum Bullock dicti comitatus occupatorem,” 
thereby plainly marking, that he had not at that time received the honours of 


þ 4 an 


Ss * 
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an earldom, but having afterwards been cinctus gladio, or created earl of Mon- 
teith, by the ſovereigr, the ſame hiſtorian, in 1281, calls him Walterus comes 


de Monteith“. 


4to, Walter Stewart having thus got the peerage into his perſon, the king has 
not thought it expedient to ſuffer him to be ſtript of the eſtate with which he 
was to ſupport the high dignity he had conferred, and therefore divided it be- 
tween Walter Stewart and William Cumming, which laſt had, it would ſeem, 
the beſtrright to it, being deſcended from the widow of Walter Cumming, 


Lady Elizabetli's obſervation upon the appellation of dictus comes, is triyial 
and of little conſequence, Had ſhe looked at the oppoſite page in Gale, ſhe 
would have found an Engliſh earl deſigned in the ſame manner. But if Walter 
Cumming was in reality only a nominal earl in 12 55, which can hardly be ſup- 
poſed without abſurdity; it muſt have been, becauſe he was not then 
created, and was only in expectation of being ſo z as in the two caſes before 
mentioned in the reign of king John of England, viz, Striguil and Eſſex, 


Thus far lady Elizabeth ſeems to have ſtated the evidence for prov- 
ing this precedent fully and fairly. But how ſhe, who is fo liberal of 
learned authoritics upon other occaſions, ſhould have. altogether omitted giving 
any for proving the ſecond inſtance of female ſucceſſion in the ſame family, may 
perhaps appear. ſingular, and this the rather, becauſe ſhe-had the very ſame au- 
thoruics for proving the ſecond inſtance. as for proving the firſt, 


If the.claimant may be permitted to gueſs at her reaſon, it ſeems to be, that 
Robert Stewart, ſecond ſon of king Robert the ſecond, tho he married Marga- 
ret daughter and heir of the eſtate of Allan carl of Monteith, was not .thereby 
advanced to the dignity of an earl. For one of the beſt antiquarians and moſt 
learned lawyers in Scotland, whoſe opinion upon this precedent may be ſeen in a 
work publiſhed by him, not during the dependance of this ſuit, but as far back 
4 1749, he writes thus, “ Idem Robertus in matrimonium. ducta nepte Allani 

| comitis 


# In 1262, he was created earl of Monteith, for be is degned Walterus Seneſcallus comes * 
Alexthet, Charter dated in Appendix No. 4. | 
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comitis de Monteith dominium de Monteith adeptus eſt, quod aliquamdiu abſ- 

que comitis-dignitate tenuit, inde 14 Mali 1363, Robertus Seneſcallus de Mon- 

teith, dominuſque de Monteith, appellatus occurrit.” And the evidence he re- 

fers to for proof of the propoſition, is, 190, An indenture quoted by lady 

Elizabeth in the caſe of Fyfe. 2do. A charter in the chartulary of Paiſ- 

ley. gtio, A charter tranſcribed in Berdun, book 14. chap. 27. And , 

A charter from the cartulary of Aberdeen +, The authorities e om 

caſe are fully ſtated Appendix No. 15. 


Lady Elizabeth will be found, upon examination, to be very unfortunate in 8 
the precedent of the earldom-of Carrick. She has not only brought no evidence Ch. f. ts 
of the propoſition ſhe is obliged to maintain, but evidenee altogether ſubverſive 
of it, and her proofs combat in ſuch a manner as to deſtroy one another. 


„ 


The moſt ancient and venerable authority produced, (chat of the Chro- | 4 
nicle of Melroſs) if it does not flatly contradict it, at leaſt utterly diſcredits I 
the evidence of Fordun and Chalmers of Ormond, tending to ſhow that Martha 
or Margaretta, the daughter or wife of Adam de Kelconkath (for the learned hiſ- 
torians are neither agreed about the name or condition of m3 
was a peereſs in her own right. 


If the Chronicle of Melroſe ſhall be held to be the beſt evidence in this caſe, 
the natural inference ſeems to be, that Adam de Kilconcath, having married the 
proprietrix of the eſtate of Carrick, was upon that account created earl of Car- 
rick by the cincture of the ſword. The lady his wife acquiring, by this means, 
the title of counteſs in right of her huſband, has retained it after his death, and 
Robert Bruce the elder might therefore properly be ſaid to have married a 
counteſs, tho' not a counteſs in her own right. 
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+ Diſſert. de auptil. Roberti Seneſcalli Scotiae atque Elizabethae Norge, ſubjoined to the Kdin 
Sugh edition of Fordun's Scotichronicon, p. 2. and 3. 
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Adam de Kilconcath having died without iſſue male, the honours of the ear 
dom of Carrick reverted to the crown; and Robert Bruce lord of - Annandale, 
one of the magnates Scotiac, having married the lady his en. the . 


has been renewed to him. 


That this was the col is put paſt all doubt; for in the deed in Rymer in 
1292, Robert the father, Margaret the mother, and Robert the ſon, are all 
mentioned; the father as earl of Carrick, and as having quitted poſſeſſion. of 
the comitatys or land eſtate to his ſon; his ſon is deſigned in the ſame deed Ro- 
bert de Bruce our ſon and heir; and the wife of earl Robert, and mother of Ro- 
bert the ſon, is mentioned as then dead, and as having becn proprietrix of the 
earldom or land eſtate. 


Counteſs Margaret, therefore, is proved from legal evdence not to have been 
a countels; in her own right, Had-ſhe been ſuch, Robert the fon, upon her 
death, would have taken the title of earl of Carrick, devolved upon him by the 
death of his mother z the contrary of which is proved to have happened. 


In another deed in Rymer, viz. a warrant from Edward the firſt, four years 
after the date of the preceding, Robert Bruce the father, and his ſon, are both 
mentioned: It is directed, * dilicto. et fideli noſtro Roberto de Brus comiti de 
Carrick ; and grants, Conſimilem poteſtatem to Robertus de Brus filius praedicti 
Robert.” — 


In the other deed, therefore, quoted from Prynne by lady Elizabeth, having 
the words * Robert de Brus le viel e Robert de Brus le Jeouene counte de 
Carrick,” The expreſſion counte de Carrick muſt refer to Robert Brus, the fa- 
ther, and not to Robert the ſon, 


It is ſingular, that lady Elizabeth ſhould quote a deed in 1299, from Rymer, 
and confidently aſſert, without evidence and contrary to reaſon, that the 
Robert Bruce earl of Carrick, who therein appears, is Robert the ſon, not Robert 

1 the 
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the father; and that, Tnitead of joining Robert Bruce the elder, venerable from 
his great age and experience, with the biſhop of St. Andrew's, and John Co- 
myn, in giving ſage counſel: to Edward the firſt of England, ſhould attempt to 
j in with them a young man, whom ſhe has proved, in the very ſame page, not 

to have been at that time above five and twenty, 


The paſſage fram rviſclen, cotrected from Knighton, when it ſhall have uns 
dergone à third correction from ſome. able antiquary, and inſtead of 1297, we 
perceive 1300 or 1303, the difficulty of ſuppoſing two carls of Carrick to ex» 


iſt at the ſame time will be removed. 


Ought the claimant to deſcend ſo low as to turn critick upon an old doggrel 
ballad, which by proving too much proves nothing? wiz. that Robert Bruce the 
ſon acquired right from his mother to the lordſhip of Anaandale, which Was 
confeſſedly his father's inheritanee. 

Flaving already, as he. imagines, fully demonſtrated that neither the comitatus, Fyfe, 1539. 
nor the peerage of Fife, deſcended to Iſobell the daughter of Duncan earl of. Lady Eliz, 
Fife, the wife of Thomas Biſſer, the claimant-ſhalt introduce what he has fur- 25 3 
ther to ſay upon this precedent; with a paſſage from Fordun, as it ſeoms to ſuper- 6- 
cede any neceſſity of inquiry about the areient race of earls of Fife, or to diſ- 
prove the deſcent of their heir · male from Hugo the ſon of Gilliemichael earl of 
Fife, ſaid by Douglas in his book of peerage, to have died in the year 1139. 

Fordun, while he is relating the tranſactions of the year 13415 takes notice that 
the town of Perth was recovered from the Baliol party by James and Simon Fra- 
zers and Robert de Keith; and that in. it were taken Duncanus comes de Fife, 
cuſtos ejuſdem villae ex parte Edwardi de Baliolo, una cum uxoxe et filia ejuſ 


dem comitis, et multis aliis ſibi propinquis *, 


Lib. lu. chap. XXV. 
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Hence by the ſame rule of moral and legal evidence, on which lady Elizabeth 
ſeems almoſt univerſally to proceed, the claimant holds it proved, that 
Duncan the father of Iſobell de Fife, was forfeited for high-treaſon by king 
David the ſecond ; and conſequently, that neither his heir male nor his daugh- 
ter could, as the law of Scotland then ſtood with regard to forfeiture, either ſuc» 
eced or be intitled to this honour, unleſs it ſhall be proved by the lady Elizabeth 
that the family were reſtord, 


N 
The claimant having formerly proved, that the carldom of Fife was in the 


crown, and granted by king David the ſecond, to Sir Thomas Biſſet z it follows, 


that Iſobell de Fife his wife, was not, and could not poſſibly be a counteſs in 
right of that carldom, | 


Farther, it has alſo been proved, by authentic evidence, that neither Iſobell de 
Fife, nor her huſband ſir Thomas Biſſet, were peers, even after they got the grant 
of the comitatus from the crown ®, That ſir Thomas Biſſet was afterwards 
cinctus gladio comitatus de Fife, as the claimant ſuppoſed, is proved from 
Fordun the hiſtorian, It is alſo proved, by Iſobell his wife, after his death, 
being deſigned counteſs of Garrioch, that Biſſet, or ſome other. perſon to whom 
this lady was married, was created earl of Garrioch, from whom ſhe derived the 
appellation of counteſs of that earldom, which is proved one of the titles uſed 


by the royal family. 


Sir William Ramſay was moſt certainly created earl of Fife, either on 


the death or the forfeiture of carl Duncan the father of Iſobell. 


The preſumption of law, which eſtabliſhes that Biffet got a creation to him 


and the heirs male of his body, by Iſobell de Fife, is corroborated by the limi- 


tation in the original grant of the eſtate of Fife, made to them in theſe terms 
by king David the ſecond, 


The 


* Lady Elis. add. caſe, chap, iv. p. 61. 
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The indenture 1371, between Iſobell counteſs: of Fife,” when taken as ſtated 
by Skeene and fir Robert Sibbald, and freed ee Rr 
it by wy Elizabeth, proves: | | 


110, That Iſobell, after the death of Thomas Biſſet earl of Fife, was ith 
married : 2do, That after the date of the charter to Biſſet, on the 8th of June 
1362, ſhe got a more extenſive right to the eſtate of Fife than had been 
granted to her and Biſſet by that charter: 34, That having married, as her ſe- 
cond huſband, ſome perſon, even whoſe name cannot now be diſcovered either 
from record or hiſtory, this perſon compelled her, as the indenture ſpeaks, 
through force and fear, to make a feſignation in his favour, 4/0, That, 
prior to her having done fo, ſhe, as heir (or qua heir) of Duncan earl of 
Fife her father, and her former huſband Walter Stewart the brother of the 
ſaid Robert earl of Menteth, had made a tailzie in favour of carl Robert, 
whom ſhe declares to be her heir preſumptive in the eſtate z in return for 
which the ſaid earl Robert becomes bound to aſſiſt her in recovering her 
ſaid eſtate ; and that, when it ſhall be recovered, and ſhe in poſſeſſion of it, ſhe 
ſhall immediately reſign it in the king's hands to infeft the earl himſelf in it: 
810, All this proceeds upon a narrative, That the eſtate of Fife had been 
« ſettled by tailzie by Duncan earl of Fife her father; failing her, upon Allan 
earl of Menteth, grandfather of the lady Margaret, ſpouſe of the ſaid Robert 
now earl.” :* 6/9, Upon lady Elizabeth's principle, granting that the family of 
Fife had been forfeited for rebellion by king David the ſecond ; yet his daugh- 
ter Iſobell, having got a new grant of the earldom, thereby became counteſs of 
Fife; and being a peereſs in her own right, her ſecond huſband Walter Stewart 
ſhould upon the ſame principle, have become earl by courteſy ;; the contrary 
of which is proved by this indenture. 


The learned antiquary and lawyer, author of the diſſertation concerning the 
marriage of Robert ſecond, page 2, obſerves, That Walter never was earl 
of Fife, but only dominus comitatus ; and that Robert earl of Menteth, his 
younger brother, was not at firſt earl of Fife, but only dominus de Fife, His 


words 


„ 
words are Walterus Roberti ex Elizaberha- filius nary ſecundus uxore accepts 
Iſabella filia et haerede Duncani comitis de. Fyfe domifiium de Fyfe obtinuit; 


evjus poſt mortem frater minor Robertus appellationem ſyumpſit domini de Fyfe, 
nam hic 2oth die Julii 1361, dominus de Fyfe dictus repiritur, Appeal, 


e XV. 


It is therefore proved, that Robert Stewart, who was ereatech carb of Manteth, 
upon marrying the heir of that earldom, was alſo created carl of Fyte, ſome, 
time after he acquired the earldom of Fyfe, that is, prior to the year 1399. 


uber Roy, William, carl of Roſs, by a charter dated. the 23d October, 1370, (having 
7375. then iſſue two daughters, Euphemia and Joanna) ſettled his eſtate, failing hein 
Lady Eliz. male of his own body, upon fir Walter Leſlie, the huſband of his eldeſt 
= qr v. daughter, tor life; and to his iſſue male by the faid Euphemia, remainder to her 


beck. 7. eldeſt heir female without diviſion; remainder ta hi youngeſt daughter 
Joanna, and her heirs without diviſion. 


This. ſettlement, which was evidently made by earl. William, to preſerve the 
luſtre of his family, muſt in this view, be accounted a moſt rational deed, 
There being nothing in the peerage law of, Scotland ſimilar to what in England 
is called obeyance; the carl foreſaw, if his eſtate came to divide 
among heirs parceners, that by their not having territory ſufficient to ſupport 
the dignity of an earldom, their huſbands: might find it difficult to procure a 
renewal of his peerage, when it ſhould happen to exunguiſh by the failure of his 
male line, and that. this would be obviated by. tranſmitting his eſtate entire; 
as it appears to. have been almoſt uniformly the rule in Scotland in that caſe, 


to renew the extinct peerage to the huſband of the perſon who was heir in the 
eſtate, and the heirs male of the marriage, 


This happened in.the caſe of Walter Leſlie,. who married the daughter and 
heir of William earl of Roſs, who at firſt, in many authentic deeds in Rymer, is 


uniformly deſigned miles or knight, Afterwards, however, viz in 1 375, upon 
the 
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the death of his wife's father, (as may be ſuppoſed) he ig de domi 
aus de Roſs, or proprietor of the earldom of Roſß, nge wing been 
, in 137%: ne ee ee I 
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7% Kell dun WY wit n er uur eln cen the 4 
ſcriptions of . found in the precedoats ſhe has produced ; yet, regardlefs 
of this her only ground, ſhe quits it in the preſent caſe, and endeavours to 
prove, that che evidence the SR," beiter can, dor 'ought to de te. 
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The claimant therefore, in treating of the ladie's peereſſes, has been all 
along combaring phantoms, which have no exiſtence but inthe ideas of virtuoſi, 
ſince all ſhe can mean to prove by them is, that certain women, ſome three or 
four centuries ago, poſſeſſed land eſtates called earldome. "He has weakly 
imagined, that the deſcriptions of perſons to be met with in writings were in- 
tended to convey an idea of what thoſe perſons were, ſo as to diſtinguiſh them 
from athers; and that if a perſon is found mentioned in à deed of a publig 
nature, it muſt be preſumed, that he either gets or I (ar cb 
nations, as may prove who and what he is. nyt HD] 


It may be, and no doubt is true, that in old chronicles and cartulaxies, 
tranſcribed by ignorant or careleſs copyiſts, perſons may receive improper 
appellations, but the errors muſt be preſumed from the "nature of u 
thing, more frequently ta __ from omitting titles, than by giving too 
may; | al bal, 

1 * N , *. 
In the caſe quoted from Fordun, that hiſtorian having once made mention 
of the earl of Fyfe by the name of earl, he judged it improper to tepeat his 
title of dignity in the very ſame paragraph. From the deed quoted from Ry+ 
mer, there is no evidence, that Duncan de Fyfe there mentioned ns then earl 
of Fyfe. No reference is made to the charter on record, where Alexander 
Stewart is deſigned comes de Buchan on the 5th of July, 1382. The claimant 
1 ſhould 
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ws imagine, from his being ſo defighed, "that he was earl 
of Buchan, and if he is the ſame perſon afterwards called dominus de 


Would be apt 


Badenoth, that he hat been diveſted of that earldom. In like manner he not 
only preſumes, but avers it is a fact incontravertible, that, when Alexander 


Stewart calls himſelf dominus de Garrioch, in an original charter on the 2oth 
April, 1406, and comes de Garrioch in another original charter, dated the 
12th November, 1428, that tho' proprietor of the earldom, or land eſtate, he 
had not been cinctus gladio comitatus de Garrioch at the firſt of thoſe periods, 


and that be was moſt certainly carl of Garrioch at the ſecond, From the cir- 
cumſtance of the earl of Athol's being deſigned dominus de Brechin, it can 


only be inferred, that he was proprietor of that eſtate. 


The caſe of Alexander Stewart earl of Buchan, the huſband of Euphemia, 
the dowager countels.of Rols; who is deſigned only, dominus de Roſs, clearly 
proves, that the jus mariti of the huſband of a counteſs (ſuppoſed in her own 
right) did not formerly, any more than at preſent, communicate à title of 
courteſy, and that a man could not be earl by the law. of Scotland, before 
patents were introduced, without the eincture of the ſword, In Appendix, 
No. XVI. is produced farther evidence to proye the uniformity of the earl of 


Buchan's deſignation of dominus. 


The: counteſs of Roſs has choſen, as was not unuſual in early times, to uſe 
the title of her own family, rather than that of her huſband, with whom it is 


proved ſhe was not in good terms, 


Had the claimant ſearched the whole records of Scotland, he much doubts if 
a piece of evidence, more pregnant with matter ſupporting his claim and the 
principles upon which he proceeds, could have been found, than that charter, 
which lady Elizabeth produces, page 2gth of this chapter. It is a royal char- 
ter, and proves, inconteſtibly, that the heireſs of an antient earldom poſſeſſed 
no title of dignity as proprietrix of the eſtate or comitarus. 


* 
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It is a charter upon the reſignation of Euphemia de Leſlie, daughter and heir 


of the late Alexander de Leſlie earl of Roſs, of the whole earldom of Roſs; 
which ſhe reſigns for a new grant to- herſelf er beredibus ejus de corpore legitim 
, and certain perſons therein mentioned; ſo that ſhe was at that 
time fully veſted in the eſtate ; ſne has nevertheleſs no deſignation in any part 
of this deed implying any peerage or title of honour to be in her perſon. At the 
time ſhe reſigns the carldom of Roſs ſhe is preciſely in the ſame ſituation with 
Elizabeth Sutherland the wife of Adam earl of Sutherland in 1527, when ſhe, by 
the title of counteſs of Sutherland, reſigns the earldom of Sutherland. There 
is only this difference between the two caſes, that it is proved by the charter of 
Euphemia de Leſlie, that ſhe was then in © Sua pura et integra virginitate.” 
Append. XVI. No. 3. 


There is no evidence whatever produced, even tending to ſhow, that the 
grandmother of this lady was alive in 1415, when the foreſaid reſignation. was 
made; indeed there is the greateſt probability that ſhe was not; for ſuppoſing 
her to hav< been married to earl Walter Leſlie at the age of fifteen, ſhe muſt 
have been threeſcore and upwards at the time of the reſignation, 


* 


But whether her grandmother was living or dead at that time, it is clear that 
her father was dead, that he had been earl of Roſs, and that ſhe had taken the 
eſtate or earldom as heir to her father; hence (according to every. territorial 


idea) ſhe became a peereſs in her own right. 


(8 


If aſſertions, confidently urged without any ground from law or precedent 
to ſupport them, will carry a cauſe, lady Elizabeth is -in_no danger from her 
oponents. She avers, that the Tenend clauſe of this charter of Euphemia Leſlie, 
eſtabliſhes, beyond poſſibility of cavil, the diſtinction between haeredes ſui and hae 
redes maſculi at the beginning of the 15th century. But how it does ſo, the clai- 
mant is at a loſs to conceive. He imagines that if a perſon makes a grant of lands 
to another, and his heirs male, with a clauſe of reverſion to the granter, et baere- 
dibus ſuis ;, theſe the heirs of the granter, as lady Elizabeth hath attempted to 

eſtabliſh 


| ( 96 J 


eſtabliſh upon other occaſions, cannot with certainty be aſcertained to be either 
heirs male or heirs female, except by an examination of the former inveſtiture. 
If Euphemia took the comi/a/us or eſtate of Roſs, under a limitation to herſelf, 
# batredibus quibuſcunque, it will follow that theſe were the haeredes ſui referred 
ebe and wice verſa in other caſes, 


But the limitation in tho chatter nor ben dernier fat, but baeredibus ſuis 
de corpore, it is impoſſible this can be a caſe in point for determining with regard 
to a limitation bacredibus ſuis, 10 


Were ſuch the limitation, the claimant would venture to pronounce, upon 
the authority both of law and of precedent, that the lady is miſtaken in her 
comment. 5 


If therefore the foundation upon which he formed his hypotheſis in the 
caſe of Roſs was too narrow, this charter has made it as broad as he could 
poſſibly wiſh, and renders it altogether ſuperfluous for him to enquire into the 


in 1429. 


> 


Any one deſirous to ſee how little credit is due to hiſtory in matters of a 
judicial nature, may receive ample ſatisfaction by peruſing the two chapters of 
the hiſtorian Fordun, referred to in the note letter L page 31. of lady Eliza» 
beth's additional caſe, upon the faith of which ſhe ſeems to have advaneed 
the obſervations ſhe has made concerning the tranſactions of king James the 
firſt, 


The hiſtorian, by the evidence ſtated in the additional caſe, is proved to have 
been utterly ignorant of the connection of the perſons whoſe tranſactions he has 
ventured to record, and to have erred in every particular concerning them, 


The claimant knows that the conduRors of the cauſe for the infant claimant have 
been at all poſſible pains, in this as in other caſes, to bring proof of the deſcent 
of Mr. Roſs of Pitcalney II RE IT IF IN Las SEA? 

deſty 


right by which Alexander, lord of the iſles, became poſſeſſed of that peerage 
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deſty to apply to that family for evidence to deſtroy their own ſuppoſed right to 
that honourz and he alſo knows, chat they neither have got, nor can; get any 
evidence whatever of that deſcent. | £4 : 


If the evidence, ſtated in the claimant's ſupplemental caſe, page 21, from Lady Eliza- 
beth's addi- 
the proceſs between the duke of Hamilton, and Mr: Douglas, of Douglas, tional caſe, 
ſhall be held to be ſatisfactory, the caſe of the earldom of . is as Clear in W. 1977 
his behalf, as any precedent hitherto examined. | . 


The firſt charter to Margaret, the daughter and heir of Thomas earl of An- 
gut, is dated in 1379, and, inſtead of calling her counteſs of Angus, deſcribes 
her to be dilectæ conſanguine noſttæ Margaretæ Seneſcallæ comitiſſe de 
Marr, filiz ſeniori et unicæ heredi quondam Thomie Seneſcallæ comitis An- 


* guſiz conſanguinei-noſtri.”; 


She had probably at this time ſucceeded to her ſhare of the earldom of An- 
ws, for this is a charter. of confirmation, of omnes terras cum pertinen, &c. qum- 
110 Elizabethz Seneſcallez ſororis ſuæ junioris, et quas eadem Elizabeth, 
as refignationis ſuper hac patentes nobis directas ſurſum . 
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is proved, that Margaret, the heir of Thomas earl of Angus, was 
not a peereſs in her own. right, yet, that ſhe came afterwards. to be counteſs of 
Angus, is alſo proved by a royal charter, tranſcribed in Anderſon's Diplomata 
Scotiz, dated in the year 1390. In this charter the king gives her the, title of 
comitiſſa de Angus et Marr. She mult therefore, either before or after the death 
of the earl of Douglas in 1385, have married ſome perſon, who was thereupon + 
created earl of Angus, and in whoſe. right ſhe has been 3 counteſs of. 
Angus. 
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The claimant has been zt ſome pains to diſcover who this perſon/way, par- 
ticularly whether it was William earl of Douglas: but he has not among all the 
Bb charters - 
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charters upon record, (and he Has extracts of ſome as late as 138 3,) found any; 
in which this earl is otherwiſe deſigned than earl of Douglas, or earl of Douglas 
and Marr. He imagines, therefore, he has been in an error in ſuppoſing, that 
; William earl of Douglas and Marr, was alſo earl of Angus, and he is confirmed 
| in this opinion by obſerving, that George Douglas, the earl of Douglas's ſon, 
of his marriage with the heireſs of the eſtate of Angus, in a royal charter dated 
in 1389, confirming to him a grant, which had been made by his mother, of 
the totum es integrum comitatum de Angus, receives only the deſignation of Geor- 
gius de Douglas, His mother, in the ſame charter, is only deſigned Marga- 
reta comitiſſa de Marr, not Angus. Whether Angus has been omitted in the 
copy printed in the proceſs, or in the original, the claimant has not an oppor- 
tunity to determine. 


The ſon of the counteſs of Angus, is proved to have been in the fee of the 
earldom of Angus in 1389, by reſignation from his mother, yet it 1s proved by 
another writing exhibited in the ſame proceſs, referred to as in the claimant's 
poſſeſſion, (but the original of which neither he, nor, as he believes, his agent 
ever ſaw,) that even ſo late as 1397, in a contract of marriage between the 
ſaid George and king Robert the third's daughter, he is only deſigned George of 
Douglas, lord of Angus, ſon of Margaret counteſs of Marr and of Angus, The 
year following, however, to wit in 1398, in a charter from king Robert the 
third, having been created aarl of Angus, he is deligned diletto et fideli filio uoſtro 
Georgio de Douglas comiti de Angus, &c. That his mother was then alive, and 
lived till the 4th of January 1415, in the enjoyment of the title of counteſs of 
Angus, is proved by a deed in the cartulary of Coldingham ; appealed to in the 
claimant's ſupplemental caſe.“ 


It muſt not eſcape obſervation, that, though William earl of Douglas, was 
married to the heireſs of the earldom of Angus, he nevertheleſs had no title of 
courtely from thatearldom; for in two different charters in the rolls of king 

Robert 


There is a copy of the Douglas proceſs referred to in the claimant's poſſeſſion, 
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Robert the ſecond, the firſt dated in 1380, and, the other in 138g, he ap 
as a witnefs by the deſcription of Willielmo comiti de Douglas at ds Marr, without 
any other addition, Appendix No 13. 


William earl of Douglas, who married Margaret, the daughter and heir of Lady Eliza- 
| Ae „  beth's addi> 
Dopald earl of Marr, was thereupon created earl of Marr, the deſtination going tonal caſe, 
© himſelf and the heirs-male of the marriage by his ſaid wife, The claimant Mer" wm_ 
f | * 5 1.9% 
«/licms this upon no weaker authority than that of the earl of Douglas himſelf, 
wo, in the teſting clauſe of the two charters juſt ſtated, ſigns by the titles of 
William earl of Douglas and Marr, It was natural therefore for Margaret of 
Marr his wife, to take the appellation of counteſs of that earldom, which was the 


title of her family. 


The earl of Douglas, by this lady, had a ſon named James, who ſucceeded his 
father in the earldom of Douglas ia 1385; and who, as ſeveral hiſtorians have 
related, ſwas killed at the battle of Otter-burn in 1388; with him the title of 
earl of Marr became extinct. | 


In 1385, in a private precept directed to John de Mortuomari Balfous dt 
Strathabvey, James earl of Douglas, by the name of Comes de Douglas, dominus 
vallis de Liddell, narrates, that, at the deſire of his mother lady Margaret, coun- 
teſs of Douglas and Marr, he had agreed to give feofment in certain lands therein 
mentioned to John de Bannatyne, and directs his bailif to keep this letter as his 
warrant for ſo doing. The lands were to be held of the lady his mother Domina 
Matre moſtra “. | 


This is the only evidence produced to prove that lady Margaret of Marr was 
a counteſs in her own right. 


ED + Yd l a * 45 POR . * 
q * „ * 1 1 A * * ks * — + 4 


It is highly probable, though not proved by lady Elizabeth, that James earl 
of Douglas was ſucceeded in the peerage of Douglas by his immediate younger 
brother, the ſon of his father by a ſubſequent marriage. It is however not only 


highly 


Rl 


* Lady Elizabeth's additional caſe, chap. 5+ P. 36, note (o.) 
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highly improbable, but diſproved, that he was brother «teyine to earl James ; for, 
had he been ſo, he muſt have tranſmitted the peerage of Marr, as well as that of 


Douglas, to his poſterity, the contrary of which is proved to have been the faQ, { 

Fordun appears to have been no better acquainted with the ſucceſſion in the 
family of Douglas than he was with that of Roſs. He does not however with lady 8 
Elizabeth and Douglas in his book of peerage +, make the tord of Galloway to be 0 

a ſon of the earl of Douglas; yet he ſuppoſes him to have been his ſucceſſor in 
the peerage, which he could not be except by a new grant upon reſignation, as lie | 
was not deſcended of the body of William the firſt earl. : 

That the lady Margaret, the wife of William earl of Douglas, could not be 4 
peereſs in her own right is proved by lady Elizabeth herſelf ; for ſhe ſhows, 
that fir John Swinton, her ſecond huſband, had not poſſeſſion of the honour by Wl enn 
courteſy. And it was natural for the earl of Douglas her ſon to take the more my 
antient and honourable title of Douglas, the title of his fathers, rather than tit =y 
new created one of Marr, —_ 
| tion 
Lady kla- When the evidence from the cartulary of Lenox ſhall have been a little mot 0 
beth's cat, fully explained and exhibited to view than in this ſection of the additional caſe, i il dera 
| — 718 will appear to be as deciſive in the claimant's favour as he could either wiſh or _ 
e expe from a record of ſo little importance, 5 
intere 
Walter de Foſſelane, who married the proprietrix of the eſtate of Lennoy, on * 
appears in many charters in this cartulary to have been at firſt nothing more tha 1 == 9 
dominus or lord of the eſtate. Thus, in the charter, No. 39, he is deſigned, n 

« Valterus filius Alani dominus de Levenox :” and therein confirms certain lands, ; 

* Duncano Naper domino Kylmahew pro homagio et ſervitio quond Johann i SY 
« Naper patris ipſius Duncani, Malcolmo comiti de Levencx, tempore quo vixera, i mY bs 
&c.“ The obligation of warrandice runs thus, Ft nos Valterus et hereds opt 


«* noſtri, prædictas decem mercatas tertæ, prædicto Duncano hœredibus ſuis «i 


* aſſignatis, contra omnes homines et feminas warrantiſabimus.“ 
| 1: 


J Page 185. 
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The contraſt between Malcolm earl of Lennox, and Walter de Foſſelane, 1 ax | 
Qrrongly marked in this charter, as is poſſible to imagine, 


ln another charter of confirmation, No. 41, dated the 20th of Avguſt 197%, 
granted alſo by himſelf & Valtero domino de Buchanan,” he is only deſcribed to 
be, Valterus de Foſſelane dominus de Levenox. “ 


In 14373 therefore, Walter de Foſlelane, is proved not to have been earl of 
Lenox, but on the firſt of June 138 4, having been-created en earl KANG Un 
the uſual form, Ig (1 


Lady Elizabeth not having thought proper to tranſcribe the latter part of the 
charter, by which this would have appeared, the claimant ſhall do it here, be- 
ginning where ſhe left off; it runs in theſe words : © Et praccipue ſi contingat 
aliquem hominem ſuum de comitatu predicto, per quoſcunque + vicecomites 
noſtros, aut eorum miniſtros, ad curiam noſtram vicecomites arreſtari, pro ac» 
tioni, viz. que in curia di comitis poterit et debear terminari, ipſe vicecomes 
qui contigerit aliquem hujuſmodi arreſtare, incontinenti diftum arreſtatum li- 
berabit ad curiam ip/ius comitis ad ſubeundum ibid. ſuper actione eadem comple- 
WE mentum juſtitiaè cum per ipſum comitem aut ſuum Balivum debite fuerit requi- 
ws. Quare univerſis vicecomitibus ceteriſque miniſtris © noſtris quorum 
intereſt vel intereſſe poterit firmiter damus in mandatum quatenus predictum 
Conceſnonem noſtram praefat. Waltero et ſuis dictis haeredibus obſervet et fa- 

at inviolabiliter obſervari, et hoc ſub pena que incumbit nullatenus omita- 
tis in cujus rei teſtimonium, ſigillum noſtrum, praeſenti carte noſtro eſt ap- 
N 3 nſum z apud caſtrum noſtrum de Rothſay, primo die Junii, anno regni noſtri 
1 varto decimo; teſtibus venerabili in Chriſto patri Johannae epiſcopo de Dunkel- 
| ; len cancellario noſtro, Jacobo de Lindſay nepote noſtro 'milite, Celeſtino 
- ampbal, Andrea Mercer, et Celeſtino filio Johannis, cum multis alis. 
"= 
ic Cn 
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No evidence can be more direct to prove a creation in Walter de Foſſilan, 
where the very words of creation themſelves do not appear, than the defcription 


in this charter, 


The ſecond charter quoted by lady Elizabeth in 1385, the year following, 
proves too much for ſuppoling it to be accurately tranſcribed, it proves that none 
of the parties mentioned in it, were peers ; particularly that fir Duncan de Fol. 
filane, the ſon, was not earl, though receiving a confirmation of the carldom of 
Lennox, which had been reſigned to him by his father carl Walter, 
Therefore it is evident, that this is only a fragment of the original charter, im- 
perfectly tranſcribed into the cartulary, and affording no evidence whatever, to 


prove the quality of the perſons it mentions, 


In 1393, Walter de Foſſilane being dead, his ſon, in another charter, (No 
113 of the ſame cartulary) granted by king Robert the Third, receives the title 
of carl of Lennox; the words are: © Sciatis, &c, nos dediſſe dilecto et fideli 
poltro Duncano comiti de Levenox, totum comitatum de Levenox . 


At the ſame time that the claimant ſhews how much the cartulary of Lennot 
contributes to ſupport his plea, he mult acknowledge, that the evidence it at 
fords, ſeems clearly to him to be ſuch as ought not to. be of any authority in 4 
court of Law, It is moſtly, if not altogether, - written by one perſon, and ap 
pears upon the lighteſt inſpection to have been tranſcribed in the molt confuſed g 
and carelels. manner, in the beginning, or rather towards the middle of d 


fixtcenth century, 


It may ſeem rather hard, that lady Elizabeth, notwithſtanding the great sf 
fiſtance ſhe has received throughout her caſe, from Douglas's book of peerag.if 


mould 'ceaſure the author of it, ſo much as ſhe has done, for creating "i 
| Dun 


+ ExtraQts from theſe charters, are printed in Appendix, No. 18. 
The cartulary from which the claimants bas ſtated the evidence in this eaſe, h in the cluins 


kdy Elizabeth's poſſeſſion. 
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Duncan de Foſſilane earl of Lenox. This is alſo the more ſurpriſing, as he 
furniſhes her with an heir-male, lineally deſcended from Donald the ſixth 
earl of Lenox, with a propinquity clearly proved; and not only fo, but 
points out a charter of reſignation of the peerage of Sutherland, in favour 
of heirs-female, as far back as 1515, which was made after Adam Gordon 
was created carl of Sutherland, 


the preſumption of law) to be a doubtful inſtance ; but as ſhe has managed 
matters, it turns out clearly againſt her. 


Lady Iſabel Douglas, who ſucceeded to the eſtate of Marr, by the death 
of her brother James, earl of Douglas and Marr, in 1388, would not remain 
long unmarried, and was probably at that time marrigeable. Her father 
having a ſon by a ſubſequent marriage, who had arrived at manhood in 


1397 


knight for that of dominus de Marr, upon his marriage with this lady, 
that he was neither thereby earl of Marr, nor ſhe a peereſs in her own 
right, | 


Beſides, the evidence ſtated by lady Elizabeth, though it proves that 
ſir Malcolm, was not earl of Marr and Garrioch, prior to the 18th 
of February 1398, certainly does not prove, that he might not have 
been created even on the day following, eſpecially as he was brother to 
the queen. 


Suppoling this honour to have been a feminine fief, the deed 1403; 


from the cartulary of Aberbrothock, tends to ſhew, that lady Iſabel Douglas, 
— rather 


o 


It is proved by fir Malcolm Drummond's quitting his deſignation of 


If lady Elizabeth had allowed the precedent of the earldom of Marr, Man, 1388, - _ 
to remain as ſtated in her original caſe, it might have appeared (ſetting aſide * 


v. 5. 11. 
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rather took it by deſcent from her father's family, than from her mother's, 
for ſhe renews the grant to the abbacy, for the good of the fouls of 
Lord William de Douglas, her father, and lady Margaret de Douglas, 
counteſs of Douglas, (not counteſs of Marr) her mother. 


The counteſs of Marr and Garrioch, in conſideration of the marriage 
between her and her next huſband Alexander Stewart, the natural ſon of 
the carl of Buchan, on the 12th of Auguſt 1404, made a ſettlement of 
her earldoms of Marr and Garrioch, upon the ſaid Alexander Stewart, and 
his lawful heirs and aſſigns whatever. 
put in fee of the eſtates, yet he is not deſigned by any title of dignity z 
but having ſoon afterwards been girt with the ſword of the earldom, he 
is tiled carl of Marr. 


King Robert the third, in his obligation to lord Erſkine concerning 
that lord's pretended right to theſe earldoms, having made a reſervation 
of his own right * jure tamen nos et ſucceſſores noſtros concernente in 
eiſdem comitatibus terris aut annuis redditibus ſemper ſalvo.“ His ſuc- 
ceſſor, James the firſt, was not thereby laid under any reſtraint from re- 
ceiving that reſignation, which was afterwards made to him by Alexander 


Stewart, on the 2 th of May 1426, and by which, failing his own heirs- 


male, the new grant makes thoſe earldoms revert to the crown. Earl 
Alexander's title of carl has been omitted by the overſight of the tran- 


ſciiber of the charter. 


It is pitiful to obſerve the ſhifts to which thoſe are reduced, who are 
under the neceſſity of maintaining a ſuit in the face of law and evidence, Lady 
Elizabeth, after endeavouring to prove from Douglas's book of peerage, that no 
regard was either had to law or juſtice in the tranſactions mentioned concerning 
the earldoms of Marr and Garrioch, finds herſelf obliged to maintain, that Alex- 
ander Stewart could not have aſſumed the title of earl of Marr by virtue of the 
Grit charter above narrated, nor until he had done the lady Iſobell of Marr juſtice 


by 


In conſequence of this deed, he was . 
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by the charter dated the 21ſt. of January 140456. But after this charter way 
granted ſhe avers that be was uniformly ſtyled Comes de Marr et dominys de 
Gareyock, and what is Gogular, in the very next page, ſhebrings exidence to prove 
that he was neither ſtyled the one nor the other, 


The claimant thinks it more reaſonable to preſume, that, at ſome time poſterior 
to the charter 1404, by which the right to the eſtate of Marr returned the heirs 
whatſoever of Iſabell de Marr, the ſaid Iſabell made a new reſignation of it in 
favour of her huſband Alexander Stewart and his heirs, and that it was by this 
means Alexander was enabled to make the reſignation 1426. This hypotheſis 


is confirmed by the evidence ſtated as well as by dae 


of this eſtate. 


In replying to what lady Elizabeth has urged to prove that the peerage of Marr, 


lord Erſkine, a remote deſcendant in the female line of the antient race of earls . 


of Marr, the claimant will readily he forgiven if he do not enter minutely i into 


the hiſtory of the ſucceſſion of this eſtate and earldom, ſince to do it in a ſatisfac · 
cory manner would require a larger volume than the ladies additional caſe 
elf, 


The claimant apprehends it would be having a degree of faith better 


WF ſuiccd to a mere antiquarian, than to a man claiming his right by the Jaws of his 
country, to admit, upon the teſtimony of ſuch a writer as Douglas, that the kings 


of Scotland, their parliaments and juries, were a profligate race of men, who had 
regard neither to law nor to juſtice: all which, is neceſſarily implied in what 
be has ſaid concerning the ſucceſſion of the family eſtate of Marr, and | in what 
lady Elizabeth, upon his authority, has boldy, ventured to averr. 


It is enough for this claimant, that he can prove by authentick evidence vis. 


dy the charter 1565, by which the earldom of Marr was granted to John lord 


Erſkine, that the ſaid lord Erſkine was not at that time carl of Marr. Some 
D d time 


of Marr 
afrer having been enjoyed by two or three different families, devolved on Robert 143 


Farl of Stra- 


thorn, 1414- 
Chgſet.13, 
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time between the date of this charter, and the ratification thereof by the parliz. 
ment of Scotland 1587, lord Erſkine appears to have been created earl of 
Marr ; and his creation was probably by patent, according to the "7 then 


in uſe, 


It it ould be urged that what Douglas has advanced is drawn from the ar. 
chives of the family of Marr, the claimant anſwers, that there is preciſely the ſame 
reaſon tor giving credit to this, as there is for believing upon the ſame authority, 
that he borrowed his account of the reſignation of the peerage of Sutherland in 
1515, in favour of heirs general from the archives of the family of Sutherland, 


When lady Elizabeth's guardians ſhall favour the claimant with a ſight of this 
charter, it will be time enough for him to admit the teſtimony of ſo inaccurate x 


writer as Douglas, 


The claimant, having, as he conceives, ſtated. the facts in the caſe of Strath- 
ern with candour, though not with the elegance and propriety of diction affected 
by the counſel for lady Elizabeth, he begs leave to refer in part, for an anſwe: 
to her objections to this precedent, to the notes in the 20th, page of his ſupple: 


In 1320 Maliſius Comes de Stratheryn is one of the Scotch nobles, who join 
in the letter to the pope, aſſerting the independency of Scotland, and in 1347, 
a Murice earl of Stratheryn is witneſs to a charter in the poſſeſſion of lady Elias 
beth“. There appears alſo from Rymer, to have been à comes Surrie et de Strathern 


With reſpe to the comes Surrit et de Stratherne, it is proved by the firſt deed 
refered to by lady Elizabeth, in Rymer, that Johnde Warren earl of Surrie aſſiſted 
Fdward Baliot again king David the ſecond, and in return for that ſervice gota 
grant of the comitatus of Stratherne upon the forfeiture by Edward, of Malite ear 
of Sirathern, Bur it allo appears from this deed, as well as from that immediately 
following, that tho' the earl of Surtie had, thus got the property of the comitatu 
or eſtate of Strathern, yet he qi not upon that become earl of Strathern. Some 
months afterwards he wes cin, gladjo comitatus, and from the ſecond deed 


quoted 
Charter to Williun carl of Sutherland 1347, 
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quoted by lady Elizabeth, dated on the 12th June 1335, he appents | to be then 
comes de Surrie et de Stratherne, and from the ſame deed it is evident that Richard 
Talbot had got a grant of the forfeiture of the earldom of Marr, but not having 
been created earl by king Edward Baliol, he is only deſigned Ricardo Talbot, 
domino de Marr. 


Whether any of the iſſue of the antient race of the earls of Strathern exiſted in 
the beginning of the reign of Robert the ſecond, the claimant cannot ſay, but it 
i proved, that, in the firſt year of that king's reign, he made an original grant 
of the earldom of Strathera to his youngeſt ſon David, and created him earl of 
Stratheryne. 


It ſeems to have been the practice in Scotland, when a valuable ſubje& was to 
be conveyed, to paſs ſeveral charters of nearly the ſame tenor. That which is 
ſtated by lady Ellzabeth in this caſe is the laſt in point of date of the four charters 
to the earl of Strathern, yet he is deſigned only miles in the beginning of it 
but afterwards comes; the former however deſign him comes in the be- 
ginning. It grants the earldom to him * et heredibus ſuis in omnibus, et per 
* omnia juxta formam et tenorem carte ſibi exinde confecte et adeo libere quiete 
* plenarie integre et honorifice, in omnibus, et per omnia, ſicut quondam 
* Malifius comes de Strathern, vel aliquis alius comes &c. tenuit ſeu poſſidit', 


Earl David, the grantee of the forcſaid charter, died, leaving a daughter and 
only child Euphame. This lady married fir Patrick Grahame, who was there- 
upon created by the regent duke of Albany earl of Strathern ; fir Patrick Gree 
hame being ſo deſigned in many authentic deeds during his regency, 


Lady F lizabeth admits, in this caſe, the powers of a regent to create a peer; 
but contends, that as the preciſe time is not known at which David earl of 
Strathern died, it is not probable that he was created by his wife's uncle the 


regent, 


In 
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Tn 1423 their fon Maliſius comes de Strathern appears, from an authentic deed 


in Rymer, formerly referred to, to have been one of the hoſtages for payment 
of the ranſom of king James the firſt, 


When that prince returned to Scotland, he probably diſcovered that the crown 
had been ſtripe of its juſt rights ; and therefore got an act paſſed for aſcertain- 


ing what lands belonged to the royal eſtate fince the demiſe of Robert the 
firſt, 


The earldom of Strathern, having been granted to earl David, et baeredibus 


ſuis, came properly within the ſtatute, as having devolved to the crown by that 
earl's death, without iſſue male. 


The king, however, apprehenſive on the one hand of drawing upon him- 
ſelf the reſentment of the powerful family of Grahame, and determined on the 
other not to ſuffer his crown to be ſtript of its patrimony, reſumed the earldom 
of Strathern ; a ſtep; which, it is probable, was not altogether agreeable to earl 
Maliſe, who, it is certain nevertheleſs, ſubmitted to his ſovereign's pleaſure, re- 
figned the earldom and honours of Strathern, and got a new grant of the ho- 
nours and earldom of Monteth. This probably happened after king James the 
firſt had returned to Scotland in 1423. The claimant here cannot avoid complain- 
ing of his competitor, for having referred to evidence that does not exiſt. There 
1s nothing that has any relation to an carl of Strathern, in the volume and page of 
Rymer's Foedera, appealed to by her for proving, that earl Maliſe was, at his 
releaſe from captivity in England, ſtiled Maliſius comes de Menteth, 


* That the king, by his diſpoſal of this .carldom exaſperated the relations 
* of the young unoſſending and abſent Maliſe; and yet that he did not 
* conciliate the favour, nor remove the ſuſpicions, nor ſatiate the ambition 
* of Athol,” This aſſertion, prettily expreſſed as it is, cannot avail lady Eliza- 


beth 
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beth in this queſtion, becauſe it is not only unſupported by any evidence, but 
contradicted by an authority that cannot be diſputed ; the authority or the 
earls of Montcith themſelves. 


In his former caſe the claimant ſtated authentic evidence to prove, that” 
the earls of Monteith did not imagine they had any right to the eſtate 
of the earldom of Strathern. He ſhall now prove, what he could. not have 
imagined any one would diſpute, that.the ſervice and patent referred to in the 
58th page of this. chapter of the lady's caſe, have no tendency to ſupport the 
inferences ſhe is pleaſed, to draw from them. For, 1mo, The ſervice which is 

dated on the 25 May 1630, being. a ſimple general ſervice, could nor pollibly 
anſwer any purpoſe with a view to the peerage, other than to prove the propin- 
quity of William earl of Monteth to the earl of Strathern, 2do, The ſervices 
in the regiſter make no expreſs mention of a counteſs of Strathern. + 3to, It 
could have been intended for no other purpoſe whatever, but to afford a pretext 
for granting in the patent a. precedency over all the other peers of Scotland. 
The patent is dated on the laſt day of July 16314 it narrates the ſervice ſhortly, 
but improperly ; takes notice of a renunciation, executed in favour of the king, 
by the patentee, of any right he might ſuppoſe he had to the earldom of Stra- 
thern ; and that this ſhould not prejudge the right of blood which he may have 
as lineal heir of David earl of Strathern, T he king agrees to grant to him, and 
to his heirs male, ſuch ptecedency as he would have been intitled to in virtue of 
the charters to carl David, and creates him earl of Monteith and Strathern, the 
deſtination going to him and his heirs male and of entail, with precedeney from 
the date of the charters, 


The claimant apprehends, that there is no acknowledgment- in this patent 
that what king James the firſt did was wrong ; or that the earls of Monteth had 
E e right 


* Supp. caſe, p. 20. Art. Strathern. 
4 One of them is a ſervice to Patrick Graham as earl of Strathern, Appendix, No. 19. 
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right either to the earldom or honours of Strathern . This priace, in reaſſum- 7 
ing that earldom, does not appear to have acted contrary to law; and, pro- « 
bably, in humbling the ariſtocracy, he did not even do ſo much as by law he 6 
was intitled to do, | 17 2 
The lawyers, in the time of James the firſt, appear from the words of Bu- 4 
.Chanan to have interpreted a limitation in an original grant, haeredibus ſuis, as a 1 
grant to heirs male of the body of the original grantee, as Sir Thomas Craig D 
and lord Stair have done ſince, But, as the word guibuſungue, in limitations, 
had become frequent in the time of that prince, it therefore was thought a 
proper, in the new grant of the earldom of Monteith, to deviſe that earldom to 7 
to the heirs male of the body of Maliſe in expreſs terms, 
As lady Elizabeth admits, that the caſe of Buchan affords the only precedent 
of female ſucceMon in titles of dignity, which ſeems perfectly concluſive, the do 
claimant ſhall conſider it with a little more attention than he did formerly ; and cn 
he hopes to make it appear, that ſhe treads upon as hollow ground in this calc | 
as in any of thoſe which ſhe has appealed to. * 
The claimant cannot at preſent aſcertain the preciſe period at which James ! 
Stewart, the uncle of king James third, was created earl of Buchan, cha 
| | redi 
But it is highly probable, if not legally proved, that he was created by the or | 


regent in the king's pupillarity : and if this was the caſe, the claimant has prov- 
ed 4. that the creation was poſterior to February 1466 +. . 


Mr. Ruddiman, in his introduction to Anderſon's Diplomata Scotiae, obſerves, 
that James the third, puer ſeptem annorem, ſucceeded his father on the third day 
of Aupuſt 1460, ſo that he was not full fourteen years of age till the year 1467, 


On the 12th October, in the 18th year of his reign, in 1477, as the charter 
bears, this prince received a reſignation from James Stewart, as earl of Buchan, 
of that earldom or eſtate, Ir narrates, that it had been granted him by the 
king, 


* Copies of the ſervice and patent are ſubjoined in Appendix, No, 19. 
Page 36 of his ſapplemental caſe, + Appendix, No 20. 
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king. Tenera in etate, pro vera affe&tione, quam habuimus, et prout ad pre- 
© ſens habemus, erga dilectum avunculum noſtrum Jacobum comiĩtem de Buch 

an, et dominum de Ochterhouſe ;' from which it may fairly be inferred, nor 
only that he was earl of Buchan on the 12th October 147%, but tenera in etate * 
regis : It proceeds to take notice, that the ſaid J anes had reſigned i into the 


: | king's hands 4e jus el clameum que in ditto comitati habuit, for a new grant from 


him, nunc in noſtra etate perfecta et poſt noſtram ultimam generalem revoca- 


dionem omnium donationum per nos in noſtri minore etate, fatarum;* and it 


grants the comitatus * dicto Jacobo, et 'Hacredibus ſuls maſculis de corpore ſuo 
legitime procreatis, ſeu procreandis ; quibus forte deficientibus, nobis Hhaeredi- 


bus et ſucceſſoribus noſtris libere revertend . N 


The original grant of the earldom of Buchan to James earl of Buchan, 
does not appear on record; but there ſcems to be good reaſon to preſume, 
that it was granted to the ſame heirs as the land eſtate by the forgoing charter, 


WS! 
After ſome deſcents both peerage and eſtate devolved on John earl of Buchan, 
who lived in 1547. 


This earl, on the 4th of Auguſt that year, upon his own reſignation, paſſed a 
charter of his land eſtate and heritable offices in fayour of John Stewart, ſuis hae- 
redibus et aſſignatis quibuſcunque, but no mention is therein made of the comitatus 
or land eſtate of the earldom of Buchan “. 


This charter, nevertheleſs, ſeems to comprehend the whole of the land 
eſtate of John earl of Buchan, By it the heirs of the peerage are cut off 
from the ſucceſſion of the land eſtate granted to them by that in 1477 ; 
and in conſequence of this inveſtiture, the only ſon of John earl of Bu- 
chan aforeſaid, having died without iſſue male, his daughter and only child, 
Chriſtian, ſucceeded as heir in general to him; and, being infeit in his eſtate, 

was 


* Appendix, No. 20, 
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was; during the lifetime of her grandfather, deſigned far of all and whole the 


earldom of Buchan ; ſhe was not however deſigned counteſs of Buchan till af. 
ter the death of her grandfather... 


That there were at this dne heirs male, deſcended from the original grantee 
of this honour, is true, and'it does not appear. that they ever aſſumed any titles 
of peerage, except that of maſters. of Buchan, which they have in the retour of 
James Stewart, dated the 26th March 1618. 


For what reaſon the heir male of Buchan did not aſſert his right to the peer. 
age, the claimant believes cannot be clearly aſcertained : perhaps, it will be 
preſumed, that it happened by John earl of Buchan, the grandfather of Chriſ, 
tian, having got a grant of his peerage upon his own reſignation to himſelf and 
his heirs general; but in fact, as. ſhall immediately be ſhewn, this is extremely 
improbable, 


If Chriſtian Stewart was a counteſs in her own right, the principle aſſumed 
by lady Elizabeth, obliges her alſo to hold, that ſhe communicated a title by 
courtely to her huſband ; yet there is authentic evidence to prove, that this was 
not the caſe, In a precept of appriſing, at the inſtance of James earl of Mur. 
ray, dared the 20th December 1563, of the lands and barony of Ochterhouſe, 
&c. the carl, who was uncle to the parties, tho' he calls Chriſtian counteſs of 
Buchan, deſigns Robert Douglas her huſband, ſimply. Mr. Robert Douglas, 
That Chriſtian therefore was not'a peerels. in her own right, is proved, becauſe 
ſhe did not communicate the title of dignity to her huſband, tho' it appeas 
trom the evidence referred to, that the lordſhip of Qchterhouſe was in his per- 
{on at lealt jure mari, 


Rut that Robert Douglas was afterwards de fao created earl of Buchan, is 
proved by a royal charter on record of the eſtate of Buchan, dated in 1574, 
n which the king deligns him Robert Douglas earl of Buchan, 


Of 


i 
| 


[ 1 PET 
Of the marriage between Robert Dougfas cart of Bbefian and Chriſtia his dar- 
wife, there was a for James, who' int'1 589 ſucceeded his father Nobert it the che 


—＋ 
peerage; and died a few nr an d ahd*only chit, 1 wy 15» 
dy Mary Douglas. | 


This lady aſſumed the title of . Buchan he lawful | preteri- 
ons for ſo doing. Her right to the pecrage, from any thing known to the 
claimant, was never inquired into by-the crown. The copy of the temporary 
decreer of ranking, pronounced by the royal commiſſioners in 2606, printed in 
lady Elizabeth's additional Appendix Noi 9. if it mall be held to be authen- 
tic, does not tend in the leuſt to eſtabliſh her right. It is true, the counteſs of 
Buchan is one of the perſons whoſe names were thrown into the ſummons in or- 
er to be charged to apprat and produce titles ; but the lady knowing, ad may 
de ſuppoſed, that ſhie had no right, did neither appear nor produce any, ſo- 
that ſhe was not ranked by the commiſſioners z the peerage accordingly was on- 
ly inſerted in tho place then ſuppoſed to belong to it. 


The uncertainty which private perſons are fretjuently in wich regard to the 
ſtare of their rights, and that fort of flattery hieh every one knows is ſo libe - 
rally! beſtowed upon perſons ot high family and fortune by their dependants; art 
certainly ſufficient” to account for the lady's having got the appellation of coun - 
teſs of Buchan; She married James Erſkine,” the eldeſt ſon of the earl of Marr 
the high treaſurer. That great and learned miniſter muſt have known, that 
the title of his daughter-in-law was liable to exception ; and probably, on that 
account, he was inſtrumental im eſtabliſbing the right of the peerage of Buchau 
in his family upon a true and legal foundation. 


In 1617, king James'the ſixth of Scotland, upon the reſignations of Mary 
chunteſs of Buchary and James earl of Buchan her huſband, * aviſamento conſilio 
& conſenſu fidelifimi ac predilectiſſimi noſtri con ſanguinei et conſiliarii Joannis 
conitis Marriz domini Erſkin Garrioch magne noſtro theſaurariæ regti Scotia 
makey a new grant, domine Mariz Douglas comitiſſæ Buchaniæ et predilec- 

Ff * rifſicmo 
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tiſumo noſtro conſanguinio Jacobo comiti Buchanei ejus conjugi, qui filius legi- 
* timus ac natu maximus eſt dict. comitis Marriaz, &c.“ Of omnes et ſingulas 
terras, &c. comitatus Buchaniæ, &c. Ilæredibus maſculis inter ipſos legi- 
time procreat, ſeu procreand. quibus deficientibus, legitimis et propinquioribus 
* haxredibus maſculis et aſſignatis dicti Jacobi comitis Buchaniæ quibuſcunque, 
*. haxreditarie.” The charter proceeds upon a royal ſignature, and has a clauſe 
of novodamus, as well as a clauſe in which the counteſs is not mentioned, con- 
taining a ſpecial grant of a title of honour to the following effect, ac decerni- 
* mus, &c. quod præfatus Jacobus comes Buchaniz, et heredes ſui maſculi 
* predict," (referring to the limitation betore-mentioned,) exerceant et poſſide- 
ant in omnibus noſtris parliamentis, ſtatuum conventionibus, aliiſque noſtris 
* publicis ſervitiis, omnes honores dignitates et preemenentias, quas comites 
gHuchaniæ ex antiquo exercuerunt, ſeu poſſiderunt ullo tempore preterito,' 


Whether this clauſe ſhall be ſu>poſed to have been neceſſary to revive a peer- 
age, which extinguiſhed in the perſon of counteſs Mary, or it ſhall be thought 
that the peerage of Buchan, having been formerly territorial, was rendered per- 
ſonal and a male fee, by the act 1587, or to have continued territorial notwith- 
ſtanding this new creation, are matters of indifference to the claimant; provid- 
ed it be admitted, upon the principle of the deciſion in the caſe of Stair, that 
this, being the laſt grant of the honour conſented to by the crown, on that ac- 


count is the laſt effectual conveyance of it, 


The claimant ſhall only beg leave further to obſerve on this charter, that if 
the peerage of Buchan was a female fee, it ſeems a little extraordinary, ſeeing 
the huſband was already a peer jure mariti, that a perſon, who poſſeſſed a peer- 
age to herſelf, and her heirs general, ſhould not only have accepted of a more 
limited grant, but of a grant by which it might happen, that her huſband's heirs- 
male whatſocver,- might, on failure of heirs male of this marriage, take the peer- 
age to the excluſion got only of her heirs-male of a ſubſequent marriage, but 


to the excluſion of her heirs whatſoever of this. 
Lady 
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Lady Elizabeth perhaps has corrected an error committed by this claiman*, | 
in ſuppoſing, that the heir-male of the earl of Buchan, by joining in the reſig- 1 
nation in the charter 1625, gave up his right to the peerage. It might be | 
ſo thought at that time, by thoſe, who paſſed that charter; but as the char- 
ter itſelf is not under a royal ſignature, it may juſtly be queſtioned, whether it 
could have any effect either to diveſt the heir male, or to alter the deſcent- of 


the pecrage as limited by the charter 1617. 


The claimant has not ſcen the decreet of the Court of Seſſion in 1628, re- 
ducing that of 1606, and giving precedency to the earls of Buchan over the 
earls of Eglington, Montroſe, Caſlilis, Caithneſs, and Glencairnz but it might 
proceed upon good grounds, when in the charter 1617, above-mentioned, the 
carl of Buchan is ordained to have the ſame precedency as the Stuarts earls of 


Buchan. 


The claimant conceives that it is not very material for him to enquire, whe- | 


ther in 1627 a ſervice was neceſſary to veſt a peerage. It might, perhaps, in 
times very early, be thought in ſome ſort neceſſary, as it aſcertained the iden- 


tity of the perſon, who ſucceeded to the honour, 


The precedents produced by lady Elizabeth, to prove the doctrine ſhe main- 
tains on ſervices, as regarding titles of honour, carry the matter much too far, 
If it were neceſlary, the claimant could ſhow, that they were uſed even towards , 
the end of the laſt century; but that a ſervice was really neceſſary to veſt a 
peerage in 1700, he ſcarcely believes any perſon will be hardy enough to 


aſſert, 8 | 


In page 55 of this chapter, the lady ſtates two ſervices of Jamas earl of Buch- 
an, the firſt in 1583, to his father Robert earl of Buchan, in which he has only 


the deſignation of James Douglas ſimply ; and the ſecond in 1588, to his mo- 


ther Chriſtian counteſs of Buchan, wherein he takes the title of earl of Buchan, 
Lady Elizabeth ſeems to wiſh it to be underſtood from theſe ſervices, that James 
earl 
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carl of Buchan, did not aſſume the title of earl, becauſe his mother was alle in 
or near 1588, But the claimant cannot conceive that the lady can derive any 
advantage from theſe ſervices, unleſs ſhe proves, that Chriſtian, counteſs- of 
Buchan, was alive after the death of her huſband earl Robert. 


All that is neceſſary to the argument of the claimant upon the charter 161*, 
ſeems unguardedly to be admitted by lady Elizabeth; for ſhe-obferves page 64, 
that the clauſe concerning the dignity above narrated, had become neceſſary by 
reaſon of the practice now introduced of conferring titles of honour, ſeparate from 
and unconnected with, the Jand-eſtate. 


The claimant, in his ſapplemental caſe, page 32, in the notes, referrs to a: 
charter of the eſtate of Buchan 1547, to prove, that the limitation in that char- 
ter, was a limitation to heirs whatſoever, and ſtated it accordingly from the re- 
cord, ſuis baredibus et affignatis quibuſeunque ; thereby intending to ſhow, that 
Chriſtian counteſs of Buchan, took the eſtate. under that limitation. Lady Eli- 
zabeth, however, not ſatisfied with the real evidence which the record affords 
in ſupport of her claim, and finding herſelf ſtraitened too, for a precedent where 
a female ſucceeded under a limitation heredibus ſuis, has thought proper, with- 
out even ſeeming to fear detection, to aver, that the limitation in that charter, 
is a limitation beredibus ſuis , nay to inſiſt, throughout the whole of her argu- 
ment, upon the precedent, that ſuch is the limitation, and that the claimant has 
drawn unfair inferences from the evidence. 


Had not the lady referred to the charter as an record, he would not have 
been ſo bold in his averments, which are fully ſupported by it; becauſe as ſho 
has poſſeſſed herſelf, by means of her powerful - intereſt in, Scotland, of an infi- 
nite number of original deeds, it might have happened, as is ſometimes the caſe, 
that the charter irſelf might contradict the record, and that it might be produced 
upon him by turprifez and in the ſame manner, as the charter to Hugh - Freſ- 
kyne, already mentioned, and other writings, 
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REMARKS on Chapter VI. of. Lab bananen. 
| Ke ee » 1:96 9 
Mighty hl ALLEN BN. 
The argument, maintained by the e eee proto eee Firſt clak of 
lady Elizabeth, will, he truſts, be rendered fully and abſolutely concluſive'by wich prove 
the additional evidence which ſhall be brought in ſupport of the precedents tha — N 


ſtated in his P e an courſe of law, 
SP" i ſucceed to 
poerages. 


me hag to reſtate hae} he vals ade ti Gate 
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in which the lady, his competitor, has A to involve them. 


2 '1 ' | 


The precedent of lord Haliburton T, proves, that a Scotch peerage is not at 


common law deſcendible to a female, and that the poſſeſſion of an _ 


erected into a dominium, does not make irs proprietor a peer. 


This family was ennobled by the name of Haliburton, which was the Lord Run. 
burton, add. 


ſurname of the family, in the ſame manner, as in the following caſts, viz, caſe, ch. v. 
Dominus Herries, dominus Cn damit Wee dominus Hay,” Sc, I 


Sometimes the name of the land eſtate was added dy che you to his title 
of dignity, Thus, „ Dominus Hay de Yeſter, dominus Prazer de Lovat, &c.” 
the better to diſtinguiſh them from perſons of the ſame name, who were barons 


by tenure, 
1 419 11 1.9104 7 


This practice however was in ſome caſes diſapproved of by the crown, as ap- 
Pears from an unprinted act of parliament, Appendix, No. 21. particularly uns 
leſs. the inſtrument of creation of the dignity expreſsly bore, that the name of the 
peerage was the ſame with the land barony, as in the cale of Lord G Lora 
Forbes of Pitſligo, and others. | 


Ge pd The 


+ Vide ſupplemental-caſd, page 20. Halberton - wee 
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The clauſe from the charter to lord Ruthven, 1529, produced by lady Eliza. 
beth, to diſprove the claimant's propoſition, is rather a confirmation of it, 
Had the lady, the heir of line of lord Haliburton, and the wife of the maſter of 
Ruthven, been a peereſs in her own right, inſtead of being deſigned Doming 
Joncta Haliburton, ſhe would have been defigned Joncta domina Hahburton, and 
her huſband, inſtead of being deſigned maſter of Ruthven, would have had 
the deGgnation of Dominus Haliburton, | 


In further confirmation of there being no peerage in the perſon of this lady, 

the claimant produces a royal charter, Appendix, No. 21. dated the iſt of March, 
1535, confirming another charter of the 24th. of January the ſame year, 
in neither of which is the lady, the wife of the maſter, then lord. Ruthven, 
deſigned by any other title than that of Jane, Haliburton., A. declaration, under 
this lady's own hand and ſeal, that ſhe. was nota peereſs in her own right, would 
not, the claimant apprehends,. be a, more concluſive proof of that propoſition, 
than this charter, 


It is true, that in the deed referred. to, page 88, note (d) William earl of 
Gowrie, a deſcendant of this lady, is deſigned in 1581, Earl of Gowrie and Lord 
Ruthven and Dirleton. If he really had the laſt of theſe titles as a peer of parlia- 
ment, and not as a baron by tenure, and proprietor of the eſtate of Dirleton; it 
muſt neceſſarily have been in virtue of a new creation, though it is extremely 
improbable, that he was ſo created before 1584, 


The lady, page 87, note (a) ſays there is no doubt, that the male deſcendants 
of Haliburton of Pitcurr, a ſecond fon of the firſt lord Haliburton, exiſted in 
1529. But this aſſertion does not remove the claimant's ſuſpicion of the fact; 
and the lady Elizabeth ought ſurcly to have produced ſome evidence in its 


ſupport. 


Lady Elizabeth has omitted to give what ſeems to be the beſt anſwer to the 
flaimant upon this precedent, which is, that the Dominium of Haliburton, had 
divided among the heirs parcenets of Patrick lord Haliburton, and conſequentiy 

| | that 
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Hat there was no peerage in this lady. See a charter dated the 22d of June 


1335. Append. 21. 


Though the claimant has proved, that the firſt charters of the family eſtate, 
after the creation of this peerage, contain a limitation baeredibus ſuis, yet lady 
Elizabeth cannot prove, that the heirs parceners of Patrick lord Haliburton, 
took the eſtate under that limitation f. 


Lady Elizabeth affects to think ſo lightly of the precedents brought by the 
claimant to prove the extinction of peerages by the failure of heirs male, that 
ſhe does not ſcruple to aver, that an error in the order in which he has-claſſed 
them, is a ſufficient anſwer to them. 


The lady however, it may be obſerved, has attempted: to give another in the 
caſe of lord Herries ; but; as in the precedent laſt mentioned, ſhe has ſtated evi - 
dence which confutes herſelt. 


The charter, page 9o, dated the 22d of March 156i, granted by“ Archi- 
baldus Herries de Meddenpany, ac haeres maſculus quond;. Willielmi domind 
Hetrries de Terreglis, honorabili viro Johanni Maxwell.de-Terreglis milici, et- 
dominae Agnetae Herries ejus conjugi,” proves, that this. Archibald Herries, 
the pretended heir male under the peerage, was in reality only an heir male of 
entail of William lord Herries, and deſcended of the barons' of Terreglis, before 
they were created peers, This pecrage in 1561, had not ſubſiſted a full century, 


as is evident from a royal charter the 1ſt of June 1486, Appendix, No. 22. to 


« Andrew Herys filio et haerede apparen. Herberti Herys de Terreglis of omnes 
et ſingulas Terras et Barronias de Terreglis & quacquidem fuerunt dicti Her- 
berti Herys, et quas, idem Herbertus reſignavit.“ 


Every argument, uſed in anſwer to lady Elizabeth, upon the former yuh 
dent, applics with equal force to this, 


+ Supplemental caſe, p. 29, in the notes. 
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Lady Elizabeth finds great difficulty in reconciling the limitations in the 
inveſtitures of the eſtate of Murray to her principles. The claimant, however, 
mult be forgiven, for thinking they tally exactly with thoſe he maintains, 


James Stuart, natural brother of queen Mary, commendator of St. Andrew's 
and Pittenweem, on the zoth of January, 1561-2, got a grant of the eſtate of 
the earldom of Moray from the queen his ſiſter, but no creation followed imme- 
diately upon this grant. 


Lady Elizabeth ſays, that from ſome political reaſon it appears, that queen 
Mary thought fit that her brother ſhould bear the title of Marr, rather than 
that of Murray z and in this, the lady is certainly in the right. For on the 7th 
of February 1561-2, a few days after ſhe had granted to her brother the earldom 


of Murray, ſhe makes another grant, . Predilecto fratri noſtro naturali Ja- 


cobo commendatorio prioratuum monaſteriorum St, Andtiae et Pitten weem, et 
haeredibus ſuis maſculis,“ of the body of the grantee, with a return to the 
crown of * Totas et integras terras noſtras et comitatum de Marr, 
&c.” and the charter contains a «clauſe, erecting the lands into an earldom, 
« Unimus totas et integras praenominatas terras de Strathdie, Bramar et Cromar, 
cum molendinis, & c. in unn integrum et liberum comitatum omni tempore futuro 
comitatum de Marr nuncupand. E imiliter facimus et creamus didlum Jacolun 
fratrum noftrum et haeredes ſuos maſculos inſerius ſeriptos in comites omnibus tempori- 
bus a ſuturis tali modo comites de Marr vocand, Ac dando eis honorem digni- 
tatem locum et votum in parliamento, cum omnibus aliis privilegiis, &c. ſimil 
modo ſicut aliqui comites de Marr de predeceſſoribus noſtris, aliquibus tem- 
Poribus retroactis, habuctunt.“ 


Theſe words cither d monſtrate, that James Stuart, was only a commoner on 
the th of February 1561-2, or that he had antecedently reſigned that peerage. 


The queen, ſoon afterwards, altered her ſentiments, reſpecting the title which 


ber brother ſhould bear; and having reſolved to confer the honours and eſtate of 
Marr 


by 


It 
ſettle 
he f} 
woul 


CH TT SE FAS 


1 -rax J 


Marr on John lord Erſkine, ſhe prevailed upon him to reſign that earl- 
dom, in conſideration of her granting to him the peerage of the earl of Murray. 
And a contemporary author “ of good credit, has aſſerted, that in the year 1562, 
Facobum tunc regina comitem Moravias creaverat. 


James Stuart had enjoyed the earldom of Marr for ſo ſhort a time, that this 
author takes no notice of his having been promoted to ſuch honour. 


In 1563, the queen granted to her brother another charter of the earldom of 
Murray, in which ſhe deſigns him Jacobo Moraviae comiti, but in this charter, 
no more than in the former, are there any words implying the creation of a 
dignity. | 


The eſtate of the earldom is limited by it, to the heirs male of his body laws 
fully procreated, or to be procreated ; whom failing, to return to the crown. 


Thus, both the eſtate and honours, were ſettled on the ſame heirs; but in 
June 1566, the earl, probably at the inſtigation of his wife, reſigned his eſtate, 
Terras Dominii et comitatus Moraviae, and got a new grant to himſelf and her: 
« Et heredibus inter ipſos ligitime procreatis ſeu procreandis z quibus deficien- 
tibus, legitimis et propinquioribus haeredibus ſeu aſſignatis quibuſcunque.” 


By this inveſtiture, the eſtate was limited to their heirs male, and failing 
them, to the heirs general of the marriage. 


It ſeems probable, that this great man did not "altogether approve of this 
ſertlement, by which, if there ſhould exiſt no heirs male of the marriage, and it 
he ſhould happen to have heirs male of a ſubſequent one, his eſtate and honours 
would ſeparate, and go to different heirs, ia 


H h | Is 


® Biſhop Leſley's hiſtory of Scotland, 1578, p. 597. 
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In 1567, therefore, he relinquiſhed the charter 1566, laſt mentioned, and obs 
tained a ratification in parliament of the charter of the 22d of January 1563, lis 
miting the eſtate to himſelf, and the heirs male of his body, By this act of ra- 
tification, the carl of Murray unqueſtionably. intended, that, failing the heirs 
male under the charter 1566, his eſtate ſhould deſcend along with his dignity, 
to his heirs male of any ſubſequent marriage. | 


The event, which he apprehended, actually happened in part, Ile was ſlain 


1570, and leaving no iſſue male, his peerage failed, and his eſtate, by the ſertle- 
ment 1566, devolved to his daughters, by virtue of. the limitation baeredebus qu 
buſeunque, in the charter. 1366. 


In 1580, King James the 6th made a gift to James Stuart, ſon and heir of fir 
James Stewart of Down; of the ward and marriage of Elizabeth and Margaret 
the earls daughters; the eldeſt of whom in that gift has no appellation of dignizy 
whatever, and even lady Flizabeth is forced to admit that ſhe did not ſucceed her 
father in the peerage, | 


James Stuart ſoon -after married lady Elizabeth the eldeſt daughter, and was 
thereupon created carl of Murray, probably about the time of his marriage, which 
was ſalemnized with great pomp at Edinburgh in preſence of the king and 
court, 


In order to guard againſt the eſſect of the act of ratification of the charter 
1563, which, failing heirs-male of the body of the regent, had a clauſe of return 
to the crown, the ſon of this earl obtained the king and parilament's ratification, 
in 1592, of the charter of the eſtate of Murray 1366, by which it had been ſet- 
tled on the regent's daughters, 


In this ſituation the inveſtitures of the eſtate of this family remained till 1611, 


when James earl of Murray, lord Abernethy and Down, entailed it © haeredibus 
* malculis de corpore ſuo Ilgitimi pracreatis ſeu procreandis, quibus deficient. 
Domino Franciſco Stewart ſuo fratri germano, et hacredibus maſculis de cor- 
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. pore ſuo legitime procreandis, quibus deficien. legitimis et proquinquioribat 
« heredibus et aſſignatis dicti Jacobi Mcravie comitis quibuſcunque, haereditarie; 


This ſettlement ſent the honours and eſtate to the ſame heirs, and was evi- 
dently executed by James earl of Murray for that purpoſe®. 


The claimant ſtated the caſe of peerage of Stuart earl of Athol + as an appo- Athol 1595; 
ſite precedent to ſhow, that an antient honour, where the inſtrument of creation mn ** 
did not appear, could not at common law deſcend to a female; and although 
it is not fo perfectly in point as the three former caſes, yet he apprehends it is 
deciſive againſt lady Elizabeth. | | 


G 
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King James the ſecond created his brother Uterine (Sir John Stuart) earl of 
Athole, ſometime before the 7th of November 1477 : for in a royal charter of 
that date he is deſigned John earl of Atholf, and about three years afterwards, SS 
vi: On the 18th March 1481, he received a charter of confirmation from TT g 
bat king of the comitatus Atholie., According to lady Elizabeth, it is te 
harter of creation of the honour. She avers, therefore, that the claimant * . 
Wought not to have ſaid that the limitations of this peerage were unknown, the e 

Wimitation in the charter being haeredibus ſuis maſculis de corpore ſuo legitime 
7 cr catis ſeu procreandis, whom, failing to return to the crown. And, the lady 
WW: right, that the limitation in this charter of the eſtate affords an argument to 
o to what heirs the peerage was appointed to deſcend ; but, as it is a fimple 

nt of lands, and makes no mention of a dignity, and as John Stewart was 
Wear! of Athole more than /bree years before it exiſted, it is impoſſible it can be 
inſtrument of creation of the honour, 


= The laſt deſcendant in the male line of Sir John Stewart, the original grantee 
Wa! this honour, was John earl of Athole, who died 1 594 without iſſue male: He 
Wet. ſeveral daughters, and as lady Elizabeth admits that none of them ſucceeded 
| to 


Vid. appendix No, 23, where ſeveral of the deeds referred to in this precedent are printed, 


Supplement caſe, p. 19th in the notes. 1 Appendix No, 24.— This perſon has probably 
en created by the regent Boyd. 


add. caſe, ch. 
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to the peerage, and as the claimant has proved in his ſupplemental caſe tha 
the huſband of the ſecond daughter had the peerage renewed to him, and, upon 
failure of his iſſue male by her, that it was renewed a ſecond time to the ſon and 
heir of the eldeſt daughter, there is no occaſion to enlarge upon the precedent, 
He ſhall only obſerve, that the practice of creating peerages by ſpeci 
words was not firſt eſtabliſhed as lady Elizabeth aſſerts, in the time of king Jame 
6th of Scotland, ſince he has produced a caſe in Scotland in the time of King 
Robert Bruce, which proves that this practice was then known and eſtabliſhed, 
and the reaſon why he cannot carry it to a more diſtant antiquity, is, that ther 
are no older authentic records in Scotland. The charter of creation he has pro 
duced (that of the earl of Carrick) is the 45th in number “ in the public » 
giſter. He has however pointed out a precedent of a creation in ſpecial word i 
in England in the time of the empreſs Maud, who lived in the beginning « 
the twelſth century. 


Lady Elizabeth, who is fond of diſplaying her wit, has attempted to laug i 
at the claimant as uſual, for not having arranged the precedent of Sempill uno Wi 
its proper head. But, unhappily on this occaſion, (as indeed on moſt othen 
ſhe is ſo unſucceſsful, and has given ſo erroneous an account of the preceden, i 
that he finds himſelf under a neceſſity of not only reſtating his argumen, Wi 
but of printing the patent 1685 F. | 


This patent will ſerve very properly as a commentary upon his pla Wi 
as it ſhews, 1m, That, though a peerage might be reſigned, in ſpecil 8 
words applying properly to the dignity, by the peer in poſſeſſion, yet, that i 
that reſignation was not accepted, and duly ratified by the crown, the hon 
could not paſs. 2do, That peerages are male fees, deſcendible to the ben 
male of the body of the original grantee, who could not be diſappointed of te 
right of ſucceſſion, except by reſignation properly made by the peer in pu 
ſeſſion, or by their own reſignation of their right, received and ratified by «| 
crown: 3, That the crown, as the fountain of honour, is to be conſidered uM 
benefited, and not injured by the creation of peerages: 440, That it was the cuſton Wi 


® Appendix No. 14. f Do. No. 6. 
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of Scotland to renew honours in favour of antlent fufmen, when they happened 
to extinguiſh in a female heir, provided ſuck heir married according to her rank. 
510, That the dominium or eſtate of the peer, thaugh pollefſied® 5 the beir fe- 
male, did not give her the peerage : 6%, That there is no ſuch thing in the 
peerage law as courteſy in honours, for Ann Sempill, though created a 
could not communicute à title of "courteſy to her huſbard, who wit 
created a peer: 7mo, That it was the practice in Sootland, even when a peerige 


e — —·˖ a 
male. | ** Dre 


al 4106, 6 46224 ei Kae ch airs o HAM ated dtd bo 
This family, before they were created' peers, vere (AGE a AD" 2 
Glaſiſerd, which was the family eſtate, and which the claimant preſuming this 
to be a perſonal peerage, proved to be limited, both before and ſoom after the 
mm 


mae c ner our! e Gray, 164. 
to prove, that an heir female could not take an antient Scotch peerage by caſt 24 len erg 


of law, even after the extin&tion of al the heirs wle ander the ofiginal grant; 2p. f. 


And, for this end, produced a charter, dated dc January,” 1628, containing a 


renovation of the peerage to the huſband of the female heir of line. Lady 
3 Elizabeth treats this charter as a deed hardly to be juſtifech; and her conduct 
a in this particular ought to be excuſed, conſidering the nature of her claim. 
ben 
' ie 
"i male exclud- 


| 


recapitulate ſeventeen other precedents, which prove thar the heir Wale a5 heir 
at law in the peerage, exciuded (rom it the ſamaſh heir of as. | 
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Lady Elizabeth objects to the precederit of ford Lorne, held TT 
mant in his ſupplemental caſe F, urging,” „ that He "ſhould have added to What 
11 « he 
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Vue ſupplemental caſe, p. 19 iy the notes. +.P. 13. 
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be there ſaid, that the daughters of John lord Lorne, who ere excluded by 
his heir male, only got part of his ſeparate eſtate, hee Yate 
ann ny 2d a 1 


e has. proved dead lord Halibuites 
eee 
lord Patrick. d 


1 cg 


I: is won thas Wilkyy feed Levee conveyed his eſtate of C's Gi 
of Argyle, but it is allo true, that he reſigned his peerage of Lorne in his fa- 
vour, and was himſelf created lord Innermeath, which was. the name of his 
other eſtate, and which continued under the denomination of a barony eight 
years, after this exchange with the carl of Argyle. “ 


Home, 153r. The lady Elizabeth endeavours to account for the ſucceſſion of the heir male 
_ . in preference to the heir female in the caſe of lord Home g, by pretendiag, that 
ch. vl. p. 88. when -the family was reſtored againſt the forfeiture, Alexander, the heir 

male, thereby ſucceeding as heir to the dominium et baronia of Home, TROP 


on that account a peer of parliament. 


The dias hoe cate he tents W e ade; 
that this family were created lords of parliament in 1473, and that in 
1509, the eſtate of Home was only a ſimple barony z he has ſeen the charter 
referred to by lady Elizabeth, and finds in it not only the dominium of Home, 
but that of Dunglas, ſo that this muſt alſo have been one of che titles of dignity, 
which Alexander lord Home ſucceeded to in conſequence of the charter, 1 516, 


Grey, 108 The lady admits, that Patrick Gray of Buttergaſk ſucceeded to the peerage 
Lady Elie, of Gray in 2541, io the excluſion of the daughters of Patrick lord Gray his 


«dds; cle. uncle; but ſhe remarks that this was occalioned by a charter in 1542, reciting , 
Sf FF and 


+ Supplemental caſe, note ſtar, vide Innermea th. 
$ Vide claimant's ſupplemental caſe, p. 18, 22, and 25, in the notes. 
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and confirming another royal charter of the whole family eſtate, - “ haronies 
offices, &c.” This charter was granted by king James the Fiſth, the 46th 
April, 1524, anno regni 24th. Fact. per nos cum aviſamento auctoritate 
4 oe conſenſu cariflimi conſanguinei et tutoris noſtri Johannis Albania ducis 
regni noſtre pro tempore protectoris, quond. Patricio domino Gray ultimo 
defuncto, et haeredibus ſuis maſculis de corpore ſuo legitime procreatis ſeu 
procreandis ; quibus deficien, Gilberto Gray de Buttergaſk jus fratri, &c.“ 
This entail bears to have been made in conſideration of certain great ſums of 
money paid to the king per conſanguineum naſtum Patricium nunc domi num Cray. 
The charter is ſaid to be de omnibus et fingulis terris barroniis at officiis ſubſeript. 
And it appears from a large extract which the claimant has of it, that there 
were no lands erected into a dominium at that time in the poſſeſſion of the family 
of Gray. 


That Patrick lord Gray, the uncle of this heir male, had iff\e female, is 
proved by a royal charter, 1th April, 1541, confirming another charter. 
Fact. per Patricium Ogilvie de Inchmertyne dileftae naſtrae Jonetae Gray Alias 


dilefte .conſanguinie notre Patricii domin Gray, dated 6th April, 1 341. Ow — 
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Lady Elizabeth has been at great pains in the caſe of tor Hay of Yeſter to Lodi 
prove, that lord William, who ſettled his eſtate upon his brother James in Lady Ri 
February 1590, to the excluſion of his own Daughters, was not and could add. e a. 
not be the greatgrandfather of Alexander Horſburg z and that this perſon muſt "P92 117+ 


. ͤ WWP PINS 
Hay, who, the lady ſays, died in Auguſt 1 586. 


Admitting this to be the true ſtate of the fact, it cats that inſtead of 
weakening it tends greatly to ſtrengthen the pꝛecedent in the claimants favour, 
For it is certain, that in both caſes the heir male ſucceeded to the peerage of 
Yeſter to the excluſion of the heir general. The charter 4590 proves, that the 
daughters of William lord Hay therein mentioned did then exiſt. By it the eſtate 
of this family was, for the firſt time, erected in n tho it 
is clear that * the honour was created in 1487. 


ü On 
* Supplemental caſe, p. 27, note 2. 
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On the 29th May 1591 king James the ſixth of Scotland granted a new 
charter to the heir-male of the family of Yeſter, confirming to him the eſtats 
und honours of lord Hay of Yeſter; in which, notwithſtanding the former 
rr 
a ſimple barony. 


The words which lady Elizabeth conſiders as of ſo great importance to 
prove, that this peerage was territorial, inſtead of anſwering that end, ſerve only 
to ſhow, what one of her guardians has obſerved on another occaſion, via. that 
moſt of the miniſters of James the ſixth, had a very Rally — of the 
Jaws and conſtitution of Scotland “. 


The claimant in due time ſhall prove what he has aſſerted in page 27th of 
his ſupplemental caſe, in relation to the limitations of the eſtate of this family, 
and particularly of the barony of Yeſter +, | 


Karl of Errol Lady Elizabeth does not conteſt, that the heirs male of William earl of Errol 

u (Hay of Logie-Almond) excluded that earl's daughter, and heir of line, from the 

— eaſe, peerage of Errol: ſhe inſiſts however, as uſual, that it was not becauſe he was 

2 heir under the original grant of the peerage, but as heir of entail in the family 
eſtate or dominium of Errol. 


It is admitted by the claimant, that the heir male took the family eſtate, 
and office of conſtable, in virtue of an entaxl mentioned in the charter referred 
to by the lady, dated the coth December 154t, but he-avers (ſuppoſing this 
entail out of the queſtion) that the heir male would have taken the conſtabu- 


lary under the original grant in 13g, hacredibus ſuis. 


Lady Elizabeth deſires to know the pretence which the claimant had for 
producing thoſe charters ſtated to prove, that the eſtate of Errol ſtood limited 
baertdibus ſuis before the ſucceſſion of the heir male, as ſhe ſays that not one 
of them has the leaſt relation to it 


His 


® Examinat. of ſome of the arguments for the high antiquity of the Regiam Mijctayw, p. 40 
+ Supplemental caſe page 17, where V 


[' 129]; Waits 
His reaſon for ſtating them was, that they are grants of lands to the-earls of 
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far in this precedent, as even to correct what ſhe imagines to be a typographical 
error, when in reality there is neither an error of the preſs nor in the fact: The 
| claimant did truly mean what his caſe in this place expreſſes, viz, inn 
F ͤ·˙²·²ͤ | 
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He gives chis inftance, out of ung be mhm genden en eee 
what ſort of errors of the claimant's it is that the lady reſts for ſupport in her 
ſuit, * | 

It has formerly been ſhewn +, that George Douglas, the ſon of lady Marga- Angus 1536, 
ret Stewart, eldeſt daughter and one of the co-heirs of Thomas earl of Angus, 11% ada. 


derived not his right to the peerage of Angus from that lady, but was e Kae, 
created earl of Angus in the year 1398, | tie Mt 
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That this muſt have been the caſe, is proved by the Wee ſoccedion in 
the earldom or peerage of Angus, in which there are no leſs than two clear in- 
ſtances (and they are admitted to be ſo even by lady Elibabeth herſelf) where 
the remoter heir male excluded the female heir of line. Theſe precedents being 
fully ſtated in the claimant's ſupplemental caſe, and the proofs in their ſupport, 
he begs leave to refer to the account given of them in that paper. 


l 
e 
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The only charter the claimant has ſeen of the eſtate of this family, under the 
denomination of a comitatus, is one in 1389, in which the lady Margaret Stewart 
abovementioned (by the title of counteſs of Marr, and not of Angus) reſigns 0 20 
it in favour of her ſon by the earl of Douglas, haeredibus ſuis de corpore ſus lepiti: | 

K k | | mae 


* Sup, Caſe, p. 18 and ag. + Page of this paper, | 


1 13% 
mae procreandis but as he has not acceſs to the original charter, he cannot be 
certain if this is truly the limitation. 


* 


He has extracts of the three charters of the eſtate of Angus 1545, 
founded upon by lady Elizabeth for proving, that the heir male took this peer. 
age as a territorial honour, and of the act of parliament ratifying queen Mary's 
confirmation of them; but neither in the charters themſelves, nor in the act of 
ratification, is there any mention made of the comitatus or earldom of Angus, 
which puts it paſt a poſſibility of doubt, that they neither could nor were in- 
tended to convey the peerage, which went to the heir male as the heir in the 
honour, The renunciation by lady Margaret Douglas, the heir general, of her 
right to the eſtate of Angus in favour of Archibald earl of Angus the heir male; 
mult have been occaſioncd by ſome claim of right ſhe had in virtue of ſome. of 
the former inveltitures, and it is a matter totally foreign to the preſent queſtion, 


It is an untoward circumſtance for lady Elizabeth, in the ſecond caſe in this 
Lady Kite bag family, when the heirs female were excluded by the heir male, that this heir 
— — had ſo potent a competitor to contend with as king James VI. of Scotland, and that 
wn hacks 0 judgment ſhould nevertheleſs go in his favour. This may appear alſo the more 
ſurpriſing, as his majeſty's reaſons for reducing the charters 1547, were, that 
they were granted to heirs male in excluſion of the heirs general, lineal, and law- 

ful, exprofly againſt the law of God, the law humane, and of nature, 


It would indeed, as lady Elizabeth juſtly obſerves, be D the 
claimant to overlook facts ſuch as theſe. 


Lord Lindfly The claimant having ſtated the precedent of lord Lindſay of the Byres in his 

| 4 * ſupplemental caſe *, as it truly is and appeared to be to him, he would only have 
SP ation i in thi plhce a a odds; in which hb tibia, that an hath ab 
excluded a nearer female heir of line: but lady Elizabeth has fo groſly miſte- 
preſented the evidence he has ſtated, that it is abſolutely Joon for him, in his 
own Juſtification, to expoſe her unfair conduct. 


Page 18 and 29. 


The 
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The retour of Robert lord Lindſay; the heir male of lord Lindſay, we fic 
T eccded to the excluſion of the heir female, *is candidly ſtutec ih the claimahr't 
ſupplemental caſe, and the jury make their return in the following words: 
Quod quond. Joannes dominus Lindſay frater Roberti nune domini 1 indſay 
© ]::oris preſentium, obiit ad fidem et pacem S. D. N. regis; et quod dictus 
ngobertus eſt legitimus et propinquior haeres nnn nn — [on 
s ſui fratris ; et quod eſt legitime aetatis 1) 4 


Yu win M421 F +4 ee. 


Tis ſervice'is one of two —— the records of chancery, which are 


the only ones of this Robert Lindſay, and being general, could not poſſibly 
make any mention either of a dominium or of a IS 


[ et 


Lady Elizabeth however, anxious not only to have it believed that the claims 
ant has ſuppreſſed evidence, but that the heir male of lord Lindſay took the d- 
minium et baronia de Byres, has uſed the freedom to ſupply theſe words, 1 
are wanting in che record. Appendix, No. 26. 


The lady having been ſo ſevere in her animadverſion upon the moſt trivial'ty- 
pographical errors found in the claimant's papers, and being ſo exceedingly ac. 
curate in the evidence ſhe has printed, except in cafes ſuch as the preſent, where 
her errors are manifeſtly prejudicial to his plea, he truſts that no regard in future 
will be paid to any of her publications, votl the evidence the * ſhall be 
ſeen and examined, | 


The lady has alſo taken the liberty to tranſlate the words, David  /eigntur de 
Ljndeſſay from Rymer, and to make them dominus de Lindſay, in order to ſhew 
that he was a lord of parliament in 1398 : the fact is, the family were really en- 
nobled prior to the 14th October 1467, and in 1495, the barrony of Byris-is li. 
mited, * Joanni. domino Lindſay de Biris et Mariotæ Bailzie ejus ſponſe et eorum 
| alteri diutius viventi in conjuncta infeodationae & omnes et ſingulas terras et ba« - 
* roniam de Biris, & haeredibus inter ipſos legitime procreatis ſeu procreandis; 

quibus 


Boyd 
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ch. 6. 
417, 


1640, 


. 


female ratione talliæ, does contain the dominium of Kilmarnook, but from a large g 


quibus forte deficlen. veris legitimis et propinquioribus haeredibus, dict Jo: 
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annis domini Lindſay quibuſcunque.” 


This is the firſt ſettlement of the eſtate found on record, ſubſequent to the 
creation of the peerage, and the claimant ſtated it in his ſupplemental caſe, 


The claimant is obliged to the lady his competitor, for correcting the orthe: 
graphy in the precedent of Boyd, In return for that favour, he ſhall endea, 
vour to rectify ſome miſtakes of more other af yy her n ſeemy 
to have fallen into herſelf, 


The charter paſſed by Robert lord Boyd in 1591, under which lady Elizs i 
beth averrs, that his heir-male ſueceeded to the peerage in excluſion of the heir. Wi 


extract the claimant has of it, it appears that it had been antecedently a d. | 


If the dominium of Kilmarnock was the dignified fief, the title of the family, Wi 
after paſſing this charter, ſhould, upon lady Elizabeth's principles, have bee Wil 
lord Kilmarnock, not lord Boyd, yet it is certain, and even proved by the lady 
herlelf, that in 1640, Boyd was the name of the peerage or barony. 


The claimant ſuppoſing this honour to be perſonal, has made it evident 
that the moſt antient inveſtitures of the land eſtate ſtood limited, * haerediby 
inter ipſos legitime procreatis ſeu procreandis ; quibus deficientibus legitimis a 
propinquioribus haeredibus ſeu aſſignatis dicti Roberti quibuſcunque,® 


This peerage affords a precedent of a creation by a regent; and as it was n« Wl 


clearly explained in his ſupplemental caſe, the claimant begs leave 'to take the 
preſent opportunity of giving a full account of it. 


Supplemental caſe, page 27, in the notes. 
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| The peerage of lord Boyd, it is welt known, was forfeited in the "days or 
king James the third; and although both the eſtate and honours were reſtored 
to the n eb the forfeiture never was — 


rr 
” * = Tis 


Robert Boyd, who lived ada queen Ink} married x lady of the 1 


name of Colquhoun, the daughter of Colquhoun of Glens. This gentleman 

and his wife are proved by a charter, dated in the fifth year of the queen's reign, 
to be deſigned in the following manner, dilectis noſtris Roberto Boyd de bars 
et Margaretae Colquhoun ejus ſponſue. | 


Robert Boyd was ſoon afterwards created lord Boyd; for in another royal 
charter dated in the 7th year of the queen's reign ; he, his wife, (and ſon the 
granter of this charter) are all mentioned z* Robert the elder, and his wife, in 
the following terms, Mariotæ Colguboun ſponſe noſtri conſanguinei Roberti domini 
Boyd, and Robert the ſon as magiſtrum de Boyd, and fon of the ſaid lord Robert. 
Extracts of the two charters are given in Appendix No. 27, 


Lady Elizabeth therefore, page 161, aſſerted on 2 — — ONE 
Boyd of Glens was the father, and not the ſon. 


This Robert lord Boyd, and his wife Margaret Colquhoun, appear by another 
charter to have been alive in 1580.“ And Crawfurd in his book of peerage, 
tranſcribes lord Robert's monumental inſcription, from which it appears that he 
lived to the age of 72, and died in 1389. This author, like the” generality” of 
writers of his character, is a great advocate for extending the limitations of 
Scotch peerages, and with this view has ſtated evidence to prove, that the peer - 
age of Boyd and that of Sutherland, are territorial honours. He quotes the 
charter 1ſt December 1527, to prove, that the peerage of Sutherland is ſuch, 
and from a ſaſine in 1482, in which he pretends that the proprietor of Nil- 

Ll marnock 


* Record of charters, B. 35. No. 666, 


157 
ny 


80 


Farl of 


1440. 
1. ady Eliz, 
«ddit. caſe, 
cb. vl, p. gl. 


warned wa deed Jad Boyd, eee, had * 
reſtored againſt the forfeiture. 


( 134 I 


Lady Elizabeth admits the claimant's propoſition, that the heir-male of ee 
Roſs excluded his heirs of line from the peerage.* 


habe cnn that the peerage of Roſs was r ſome time 


poſterior to 1472, and that in 1499, the deſignation, taken by the family, was 
that of lord Roſs of Halkhead. About the year 1490, they acquired, and prob. 
ably by marriage, the eſtate of Melvil, as the limitation in the firſt grant of it 


is © haeredibus inter ipſos. The lands of Melyil were not even a barrony in 1508,, 


far in a charter produced by the claimant, they are deſeribed to e more 
than © Villam et terras de Melvil. a 


The claimant-therefore thought it improper to overload the cart, by. iuſerting 
the unmeaning words, dominio et baronia de. Melvil,” into the extract which 
he quoted from the retour of the heir-male, and the reaſan why, in ſtating the re- 
tour of the heir-female, he omitted the wards in * Terris eecleſiaſticis et gleba 
rectoria eccleſiae parochialis de Melvile, was that theſe words. are not contains 
ed in it. 


Lady Elizabeth, at the ſame time that ſhe does the claimant. the favour to 
rectiſy his language in the caſe of the precedent of the earl of Douglas, has ren- 
dered that precedent perfecily concluſive in all reſpects againſt herſelf; for ſhe 
admits, that the moſt antient inveſtitures, on record; of the eſtate of the earls 
of Douglas are limited baeredibus ſuis, (as the claimant has averred) though ſhe 
alſo acknowledges, that the heir male ſucceeded to the. pecrage in excluſion of 
the heir general. And ſhe has not been able to prove, that the heir male did 
not ſucceed even to the earldom or eſtate of Douglas itſelf, under that limi- 
tation. 

| According 
* Vide ſupplemental caſe, where this caſe is ſtated, p. 17. + Ibld p, 27, 
|| Vide ſupplemental caſe, p. 18, ab, 


_— - 


Tx 1 
Aocording to kifory, the pee cf Civinfttd wer bret is 29996 und Ge 
that period, down to 1527, the whole eſtate and comitatus of the family, fo far 1518. 

a nb rl om rear pers to have od wir mize e. 8 85 


n vo the excluſion of the female heir of line, ho is 
ſeems conteſted the right of ſucceſſion with him in the former, probably, becauſe 
the limitation under which he took. it, was haeredebus ſuis; but this being . 
underſtood in the inveſtitures of this family to be a limitation tocheirs male, the 
heir general relinguiſhed her claim, 12 
d, I NO rr CEE 6 enn 


As the evident for proving the limitations of the eſtate of Crawfurd was 
accidentally omitted in the claimant's 75 N he has ſubjoined it in 
Appendix, No. XIX. N 


Lady Einbeck dai in the caſe of Glencairn, that the heir male excluded Gleneatro, 
the heir general and. of line, from the peerage of Glencairn in 1670 : the only 3: x 
matter therefore, that remains to be enquired into, is, how the comitatus or eſ- addi caſe,. 


ch.vi. p.10T. _ 


tate of the family ſtood limited at, and after the time of. the . and what and 119. 
arguments thence ariſe. 


The claimant acknowledges, that the lady complains with ſome juſtice 
of the inaccuracy with which he has expreſſed himſelf ia his argument upon the 
inveſtitures, but that argument will remain good notwithſtanding; and of this 
ſhe herſelf ſeems fully ſenfible nnn 4. N in which ſhe 
u here bewildered. | 


lt is certain this peerage was created by king James the Third, im 1488, and it 
is matter of indifference to this claimant, whether it be held to have been a 
creation by letters patent, or by the cincture of the ſword, as in the caſe of the 


earldom of Bothwell, which was created only a few months afterwards; becauſe 


w whatever way it was conſtituted, it was moſt certainly a perſonal dignity. 
| 15 Lady 
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Lady Elizabeth is unfortunately obliged in this caſe to quit the ground ſhe 
takes up in the caſe of Caſſilis, and to acknowledge that no argument can ariſe 
from the limitations in the inveſtitures of the eſtate, to determine the deſcent of 
the peerage, the Scotch records being defective; and though the claimaint has 
produced a grant of the comitatus of Glencairn, haeredibus ſuis, not thirty years 
after the time of the creation, ſhe ſeems to conſider it as at too remote a period 
to afford any preſumption concerning the limitation of the honour; and is 
anxiouſly deſirous to know how the comitatus ſtood limited in the intermediate 
period. It is evident, however, ſhe has not ſo good reaſon for demanding this 
explanation, as the claimant has for deſiring the ſame thing in the caſe of Vallo- 
niis, f already mentioned. 


The lady ſeems to conſider the precedent as one of a mixt nature, both as 
perſonal and territorial : ſhe argues upon it as a perſonal dignity near the time 
of the creation, and as a territorial one in later times, thereby inverting the order 
in which the revolutions in the nature of peerages. have been generally conſidered 
for the laſt 300 years. 


She deſires to know how the inveſtitures of the eſtate ſtood at the time of 
the creation, whence to raiſe a preſumption concerning the limitations of the 
peerage, which ſhe therefore holds to have been originally perſonal. 


After the grant, however, of the comitatus in 4511, having no further uſe for 
it as a precedent of a perſonal .honour, ſhe treats it as territorial, and gbſerves, 
that it was limited by that charter to heirs general, but afterwards came to be 
ſettled upon heirs male and of entail, in conſequence of which, and not by courſe 
of law, ſhe would have it that the heir male took it in 1670, 


Her argument upon the effect of the ſuppoſed forfeiture by the ſtatute 1488, 
is cut down, not only by the decree of the court of ſeſſion in 1609, finding the 
earl of Glencairn entitled to precedency, from the date of the original creation, 
1488, but likewiſe by the new grant of the comitatus from the crown in 1511; 
| which, 
+ Chap, li, P. 34+ lady Elia. additional caſe, | 
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which, upon the territorial principle, nene 

the peerage againſt che forfeiture. | hei Gib ona g 

| The nen dee fol & bestes dn the een gd:oonflretciions in 
1637, cannot poſſibly determine any thing with regard do the import of a limi- 
tation bacredibus ſuis : the heirs mentioned therein, are thoſe, who can alone * 
ſucceed by courſe of law to 'a peerage, viz. heirs male of the body of the firſt 
grantee. | 105 | 


Lady Elizabeth admits, that in the year 1702, the heir male of the family Murray, 
of Murray, lord Downs brother, ſucceeded to the peerage, in excluſion of his Lady Blix 
nieces, which ſhe inſiſts was owing to the entail mentioned |, executed by addit. caſe, 
James earl of Murray, in 1611, from which it appears. that the lady ; holds, ch. vi. p. 1973 
that an heir male of the family of OO ſucceeded to that e in 1 as 


an heir of entail +. 


Upon the. deceaſe of Matthew earl of Lennon, who 1 was s regent in the ano, Duke of Len- 
rity of James the ſixth, the earldom or eſtate of L devolved on Jha king 124 > ng 


as heir at law. | | ; beth's add. 
| | | _ chap. 6. 
112, 


On the 18th of April 1572, he granted it to his uncle Charles Steuart 
baeredibus ſuis et aſignatis. This grant nevertheleſs did not make him earl of 
Lennox, tho” it contains a new erection of the earldom ; for he is not deſigned 


earl of Lennox in any part of it, But it appears from a charter afterwards to be 
mentioned, that he was actually created earl of Lennox. 


* 5 


This earl died, without iſſue male, but left a daughter lady Arabella . 
counteſs of Hertford ®, This fact is recent, and will hardly be diſputed. | : 


It is certain this lady neither took the honours 'nor eſtate of the earldom, 
altho* the latter was limited haeredibus ſuis. For in 1578, in the 12th year of 
the king's reign, as the charter bears, his majeſty makes a new grant of the earl- 
dom or land eſtate of Lennox, upon the recital that with the advice of the regent 

Mm“ he 


| Page 123. + Supplemental caſe, p, 20, in the notes, where this precedent is Gated, 
* Dugdale's barronage of England, Vol. 3. p. 869, 
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de had formerly granted the earldom of Lennox, domino Carlo Stuart fratri 
germano dicti quondam noſtri carriſſimi patris haeredibuſque ſuis, ipſo tune 

* exiſtente proximo noſtri ſanguinis, et de quo tunc optimo erat ſpes haeredes 

* maſculos de corpore ſuo procreaturos fore, ſed tamen ipſo domino Carlo de- 


+ cedente nullos haeredes maſcolos de corpore ſuo reliquit, ob quod ſtatus dict. 
domus de levinax in eodem ſtatu revertitur defectu ſupremi capitis et rectoris 
ejuſdem, ſicuti ante infeodationem dicti quond. Domini Caroli exſtitit, &c.“ to 


and in favour of his grand uncle domino Roberto Stuart fratri germano z of all py 
and whole the earldom of Lennox, /otum et integrum diflum comitatum de Leve- 4 
var, which he erects of new in integro et libero comitatu. But this was not 1 oy 
ſufficient to make Robert Stuart an earl. The king therefore created him, and bon. 
the heirs male of his body, earls of Lennox in the following terms; * In ſuper i 
* nominamus creamus conſtituimus et ordinamus dictum dominum Robertum —_ T7 
et haeredes ſuos ſubſequent, in comites dicti comitatus de Levinax. ordinan, et MW was 
volen. ut ipſe et haeredes ſui predict. dicto comitatu, libertatibus, privilegiis bor 
* honoribus, dignitatibus ejuſdem, in parliamento, ſecreto conſilio, ſeſſioni et ee 
* omnibus aliis partibus, ac alias ut congruet, et uno comiti dicti noſtri regni 3 
decet et adeo libere, ſicuti ulii alii comites de Levenax perprius uſi ſunt, utan- | 
© tur gaudeant et poſſedeant, omni tempore a futuro, abſque impedimento quo- equi 
viſmodo inde fien, Ac etiam tenore preſentis cartae noſtrae, damus conce- 
dimus et diſpoſuimus, prefato domino Roberto, &c.' f It: 
1 | ante 
| before 
The firſt clauſe, quoted from this chapter, proves inconteſtibly, that a limi- WW. 1 
tation in an original grant, haeredibus ſuis, was to be conſtrued a limitation in. th 
the time of king James the ſixth, to heirs male only, and this interpretation is 5 
not in the ſmalleſt degree impaired by the following clauſe in the charter, ye a 
« Nunc revocavimus, caſſavimus, annulavimus, tenoreque preſentis cartæ, &c. peeragy 
dictum prius infeofamentum dicto quond. domino Carolo per nos in noſtra in- therein, 
fantia confect.“ as will appear evidently when the import of the paſſages ſtated, 
is duly conſidered. 8 
uncle 4 


* Efter 
& b. 
* thro 


This charter proves likewiſe, legally and inconteſtibly, that Charles Stuart 
was created during a regency, in the in- 


fancy 
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| fancy of king James the ſixth z and that the king, even at the time he created 


his grand uncle Robert Stuart, the grantee of this charter, was ſtill in pupilarity 
according to the law of Scotland, being then only twelve years of age, 


Soon after James revoked this grant, and earl Robert having reſigned the 


pecrage, he created him earl of March +, and gave both the eſtate and 


peerage of Lennox, to his couſin Eſme, then his neareſt male rela- 


tion. 


This Eſme earl of Lennox, ſome time poſterior to the 5th of Auguſt 1387, 
was created duke of Lennox, according to the forms and ſolemnities uſual in 
thoſe times. For in a deed entitled (improperly) * Conſtitution of the earldom 
* of Lennox in a dukery,” tranſcribed from the earl of Haddington's collections 
from the records, the king directs that he be inveſted in the honour with all the 


requiſite ſolemnities. 


It appears from this writing, that the earldom or eſtate of Lennox, had been 
granted to lord Aubigney and his heirs; and it alſo proves that the eſtate had, 
before that period, been erected into a dukedom, and the king declares, that 
| he has made, conſtituted and named, his faid deareſt couſine in time coming, 
to be duke of Lennox, and ordains his ſubjects to acknowledge him as ſuch.” 
But all this, it ſeems, was not ſufficient to give him a compleat right to the 
pecrage. Upon this account therefore, his majeſty orders him to be inveſted 
therein, according to the proper forms and rules. 


From this deed, it may likewiſe be concluded, that Charles Stuart, the king's 
uncle already mentioned, was earl of Lennox, for it has the following clauſe : 
After diſpoſitioune made be his heines of new of the ſaid earldome, lordſhip, 
© & barrony, to his majeſty's faderis brother Charles likewais erle of Lennox, 
* throw default of airs mail in his perſoune, and be virtue of his majeſtys revo- 

* catioune 


+ Supplemental caſe, p. 37, in the notes. 


Lady Elis. 
add. cafe, 
Caithneſs, 
1707, ch. vi. 
p. 109 and 
133. 
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* catioune the ſame earldome, lordchipe and barrony, returning again to his 


fe 


tir 

© heines.'* hc 
In conſequence of the earl of Lennox having been created duke of Lennox 

to 


in this manner, he fat in that quality in the parliament off Scotland, on the 286 
of November 1581 7, and on the 13th of December here he paſſed the | the 
charter of the dukedom of Lennox, which the lady EHzabeth avers, was that 

which made him duke of Lennox. | 


The charter itſelf proves, that he was antecedently a duke, for he is fo de. 
ſigned in the depoſitive clauſe, as well as in the clauſe of quiquidem, An ab- 


ſtract of the charter may be ſeen in Appendix, No. XXX. 


Lady Elizabeth admits, that the heir female, and of line, was ſecluded from 
the ſucceſſion to the peerage of the dukedom of Lennox, but ſhe makes the 
claimant aver, what he does not recollect any where to have ſaid, that ſhe took 


the eſtate of Lennox, 


It is doubly wrong, not only to miſrepreſent evidence produced by the 
claimant, but to make him ſpeak a language totally different from what he ei 
ther really does or intends to do. 


Lady Elizabeth admits, that the peerage of the earldom of Caithneſs is one 
of thoſe, from which females are excluded, on account of the limitations in the 
dignified fief, although ſhe acknowledges, page 115, that that fief was carried 
off ſeyeral generations ago by legal diſtreſs ; and although it is certain, that the 
laſt carl of Caithneſs did not leave his paternal inheritance, and his own acqui- 
ſitions, cither to his heir male, or to his heir general, 


This 


A copy of this paper is given in Appendix, No. XXX. 


+ Supplemental caſe, page 26, in the notes. 
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This therefore, if not an admirable precedent for proving chat the heir 
female took the eſtate, while by the failure of heirs male, the peerage ex- 
tinguiſhed, is at leaſt a good one to prove the extinction of the territoriality of 
honours. 


The lady obſerves, that ſo late as 1698, the peerage of Caithneſs devolved 
to the grandfather of the preſent counteſs of Fife, as heir male in preference te 
the heir general ; and that the cauſe of this preference might have been dif- 
covered from record, had the claimant made reſearches equally accurate as 
extenſive. 


He ſhall not give himſelf the trouble to enquire whether William Sin- 
clair of Newburgh, was the eldeſt, or only the ſecond fon of William earl of 
Caithneſs, who lived in the 15th century, or whether or no he was diſinherited by. 
his father; he ſhall only obſerve, that if William Sinclair was in reality 
the earl of Caithneſs's younger ſon, by the daughter of Sutherland of Duns 
beath, and not his eldeſt fon by a former marriage, with the daughter of the 
maſter of Sutherland, it muſt, he imagines, be preſumed in law, that he could 
only ſucceed to the peerage, while his elder brother or his iſſue exiſted, in virtue 
of a reſignation of it, by his father or his ſaid brother, into the hands of the 


crown, for a new grant in his favour, 
This ſimple and legal ſuppoſition pbviates all the extravagant conſequences 
the lady avers mult ariſe out of the principles maintained by the claimant, *' 


Suppoſing the peerage of Caithneſs to be a perſonal honour, it muſt not eſcape 
obſervation, that the limitations, in the inveſtures of the comitatus at, and im- 
mediately ſubſequent to the creation, were haeredibus quibuſcunque *, for that is 
the limitation both in the original grant of the comitatus of Caithneſs, to 

No | William 


* Vide lady Eliz, add. caſe, ch. ir, p. 45, Note (h]. 
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William earl of Orkney, and of the ſubſequent one, upon reſignation; dated the 
»th of December, 1476. 


Fleming, Lady Elizabeth alledges in ſtating the precedent of the peerage of Fleming, that 
rn, James lord Fleming, having made over the whole family eſtate to his brother John 
add, cab, and his heirs, under a condition of return to the heirs male of his own body, and 
22 90, of paying certain portions to his daughters ; the ſaid John, by virtue of a royal 
gale charter of confirmation granted in 1557, took both eſtate and dignity to the ex- 


cluſion of his neice Jean the heir general. 


The lady in this caſe, inſtead of diſtinguiſhing the land eſtate of the lords 
Fleming, by the title of the dominium, ſo far forgets her territorial principle, az 
to make uſe of the ambiguous expreſſion family eftate, to point out the dignifie| 
lief. She alledges too, that it is incumbent upon the claimant to ſhew, how the Wil 
baronies of Thankerton and Reggar, could belong to Jean Fleming, the heir i | 
general of lord James. He cannot ſee how this is incumbent on him; Wl 
but he can do it by the following clauſe in the charter 1583, containing « 
royal confirmation of thoſe baronies from the crown to this lady, ** Quaequidem 
omnes et ſingulae terrac baroniae et annuus reditus reſpective predict. cum perti> 
nentibus et pertinen, earundem prefatae magiſtrae Jeannae Fleming nipti et 
hacredi quondam Malcolmi domini Fleming ſui avi de eiſdem perprius heredi- 
tariae pertinuerunt, &c.“ | 


The female heir general being thus proved to be in full fee of the dignified 
fief, in whatever way ſhe may have come by it, ought, according to all territorial 
rules, to have been deſigned lady baroneſs. Fleming z inſtead of which, though 
nearly related to the royal family, and married to a gentleman who roſe by the 
profeſſion of the law to be chancellor of Scotland, ſhe is only deſigned Mrs. Jean 
Yleming. 


Holding this peerage to be a perſonal honour, the claimant has proved that the 
limitations of the inveſtitures of the family eſtate, which approach. neareſt to the 


time of the creation of the peerage, were baeredibus ſuis v. 


The 
» Supp» caſe, p. a5, 28, where this precedent is ſtated; 


© > o& www Yor 
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He remarked, in his ſupplemental caſe, pages 18 and 33, chat, independent 
of any other circumſtance, a concluſive argument aroſe in favour of male ſucceſ- 0 


ſion in peerages, from the practice of reſigning them, in order to introduce 
heirs female. He ſtated the argument briefly and candidly; and it would ſeem, by 


the reply made to it, unanſwerably, For, 


1 Lady Elizabeth obſerves, that all thoſe reſignations muſt have pooeeded 
from ignorance, ſelf-conceit, caprice, timidity, and over-caution of the gen- 
« tlemen of the law, or from their unwillingneſs to multiply parchments and 
« writings without cauſe ;* and this, no doubt, becauſe peerages are territorial or 


inherent in the dignified fief; it beipg remarked that thoſe refignations were all 


made for the purpoſe of letting in heirs of entail and proviſion ; and, the lady 


might have added, aſſigns likewiſe ; which terminates the limitation of the land 


eſtate, or dignified fief, in almoſt all of thoſe charters of reſignation. + 


240. She affects to treat the claimant's obſervation, that theſe peerages were 
reſigned in ſpecial words, and that in the major part of them, after the iſſue male 
of the grantee's body, the firſt ſubſtitutes are his daughters as of no moment; 
and though ſhe ſays, had the claimant been pleaſed to print the examples pro- 
duced in the caſe of Stair, it would have been perceived at once that there was 
nothing in his argument; yet with that in her power ſhe herſelf has omitted to 


print them, and thereby to overthrow it, —She roundly affirms too, that there is 


* claſs 
enty 
which _ — 


be m 


not among them any one inſtance of the reſignation of a peerage, whereof the 


limitations were unknown ;. and that all the examples relate to honours created by 
patent ſince 1600. 


The earldom of Errol is one of thoſe inſtances the lady refers to, for it is one 


of the precedents ſtated in the printed papers in the caſe of Stair ; and ſhe her- 
ſelf has ſtated evidence, which proves that the peerage of Errol ſubſiſted in 
1455: William earl of Errol is witneſs in a charter, in her poſſeſſion, to the earl 
of Sutherland in that year. Thus it is proved likewiſe (by lady Elizabeth's 
expreſs conceſſion,) that patents exiſted in Scotland long before the time at which 
the earl of Glencairn was created in that form, 


The earldom of Rothes, another of the precedents ſtated by the claimant un- 
der this head, but which indeed is not one of thoſe which were produced in the 
caſe 


+ Additional caſe, chap, 6. p. 126, 
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caſe of Stair, ſubſiſted in the preſent family as early as 1464 (appenlix No. 31.) 
There is accordingly a deed dated i 5th of October in that year, to George carl of 
Rothes dominus Leſly. 


With regard to the two other precedents referred to by the claimanr, thoſe of lord 
Royd and lord Glammis, the firſt was created earl by the title of Kilmarnock 
on the 17th Auguſt 1661, and the other earl of Kinghom in the time of King 
James the fixth, Ir is hardly poſſible to believe that theſe perſons, if poſſeſſecl of 
a barony or peerage to their heirs general, would have accepted of a confirmation 
of thoſe peerages, limiting them to heirs male, which the new grants in the 
patents do? And yet it is certain that lord Glammis was a lord of - parliament in 
1455, from the charter juſt mentioned, which proves the earl of Frrol's predeceffor 
to have been an carl the ſame year. + 


Thus, the claimant has, as he humbly apprehends, fully proved not only from 
the opinions of the greateſt lawyers and the deciſions of the higheſt courts, but 
by a uniform train of precedents from the earlieſt period of record down to the 
preſent time, that Scottiſh peerages are male-fiefs, incapable of deſcending to a fe- 
male, unleſs * proviſione hominis.“ And he avers that lady Elizabeth neither has 
produced nor can produce even the ſhadow of a precedent of a female taking a 
peerage in any ſhape whatever, prior to the reign of James the 6th of Scotland- 
He calls upon her learned aſſiſtants to point out a caſe before that period, in which 


a maiden lady is called Counteſs by the ſovereign. 
As 


4 A powerful argument in favour of male ſucceſſion in honours, arifes from the general train of 
the limitations in the moſt antient original grants of eſtates erected into earldoms, 

There are two of theſe in the time of King Robert the 1ſt. who began his reign in 1306. The 
Arſt a grant of the comiratus of Murray to Thomas Ranulph, that king's nephew. The other to 
his brother Edward Bruce, vide Appendix N. g, and 14. 

The limitations of both theſe grants are heredibus fuir maſeuli; de corpore of the grantees, and 
that to Edward Bruce is cum dignitate comitis. 

There are alſo two original grants in king David the ads. reign, viz. a grant in 1341 of the earl 
dom of Wigtown to Sir Malcolm Fleming, e heredibus ſuit per lincam maſculinam diſcendentibus cum 
* dignitate,” 2dly. a grant of the comitatus of Fife in 1362, to Sir Thomas Biflet, 57 heredibus 
Juir maſeulir inter ipſum ot yſabellam de Fi. Appendix No. 11. 8 

There is an original grant, by King James 1it. 1427, of the earldom of Menteth to Maliſe 
Graham (formerly Earl of Strahern) « heredibur maſenlis de corpore ſuo, vide lady Elizabeth addi- 
tional caſe, chap. 5, page 57 in the notes, 

King James zd granted the comi/atus Atholiar to John Stewart Earl of Athole «& heredibus ſuis 
maſcu't; dt corpore ſus. 

And 
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As records multiply, the proofs of his propoſition become clearer and elearer. 
During the firſt period, which is that lady Elizabeth has choſen chiefly to dwell 


upon in her fifth chapter, the lights that remain to us, are very imperfect ; but im- 


perſect as they ate, and muſt be allowed to be, it will he believes readily be granted, 
that the evidence arifing from them greatly preponderates in his favour. The de- 
gree in which it falls ſhort of legal demonſtration is fully made up by that which 
ſollous it; in conſequence of which it is clearly proved, that antient Scotch peer- 

ages, where the patent did not appear, uniformly extinguiſhed upon the failure of 


heirs male, and, 


That where both heirs male and female exiſted, the former uniformly ſucceeded 
in excluſion of the latter. 

Lady Elizabeth obſerves, chapter 6th, page 85, that an inſtance or two, run- 
ning contrary to a prevailing courſe, would have been of little importance in a 
queſtion ſuch as the preſent. Her plea therefore muſt be weak indeed, and altoge- 
ther untenable, when it is thus proved to be not only entirely deſtitute of ſupport 
either from the writings of lawyers, or the deciſions of courts of law, but that it 
has not a ſingle precedent to ſupport it. 


It is evident that not one of the circumſtances for determining a new caſe con- 


cur in her favour, and that the precedents ſhe has brought to aſcertain, that 'in an- 


tient times women ſucceeded to peerages, in order to prove that Elizabeth the wife 
of Adam Ear] of Sutherland did ſo to the peerage of Sutherland, are all, and each 


much darker than the caſe they are brought to illuſtrate. 
O o The 

And in 15041 there is an original grant by King James the 4th to his natural ſon James Stewart, 
et heredibus maſeulis de corpore ſuo. This is a grant cum dignitate comitis, The n has authen 
ticated extracts of the two laſt mentioned charters. 

He does not recolle&t that lady Elizabeth has produced more than one original grant of a 
comitatus to heirs general, viz. That in 1455 by King James the 2d to William Earl of Orknay of 
the Earldom of Caithneſs, and ſhe gives the limitation erroneouſly, making it keredibus ſuls inſtead 
of heredibus guibuſcungue, The claimant has ſeen the original, which is in lady Elizabeths poſſeſſion. 

The reaſon of the Earl of Orknays getting ſo uncommonly extenſive a right in this eſtate, was its 
being in compenſation of a claim which he had in right of his grandmother /gidia the daughter of 
Robert the zd. to the lordſhip of Nithſdale then in the crown, vide lady Eliz. additional caſe, 
chap. 3, page 39, and chap 4, page 45. 

When it ſuits her purpoſe, the lady too, can convert a limitation ferediber fuiifinto one heredibus 
quibuſcunque, ſhe performs this operation on the charter of reſignation of Alexander Earl of Suther- 
land, 1580, making the limitation heredibus guibuſcungue, vid. her original caſe pag. 5, and addi- 
tional caſe, page 16. and appendix, N. 7, 


1501 


1455 
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The claimant thinks himſelf fully warranted therefore to hold the following prin- 
_ oiples, which were in part urged by the counſel for the carl of Crawford in the 
queſtion concerning precedency between him and the carl of Sutherland in 
1706, 


1% That, according to the conſtruct ion of the law of Scotland by haeredes 
ſui, or haeredes inter ipſos, in reſpect to dignities, can only be underſtoon heirs 
male. 


2do, That if tha fee was provided in 1455, haeredibus ſimply, and not hae- 
redibus quibuſcunque, then heirs male only were underſtood. 


zie. That heirs female were excluded from ſucceſſion to dignities, though 
they might ſucceed to lands with juriſdiction proviſione hominis. 


4to, That no inſtance can be produced and clearly authenticated, where a 
title of dignity has fallen with the eſtate to an heir female as heir at com- 


mon law, 


gte. That it cannot be inſtanced, that about the year 1514, or at any prior 
period, any heireſs ever carried with her the dignity z but that afterwards, 
whether ſhe came to marry, or was before married, it uſually gave occaſion 
to a new creation, 


640. That Adam Gordon was deſigned and called earl of Sutherland, which, 
could never be, unleſs either by a new creation or by reſignation ; and that his 
being called earl from an abuſe, becauſe married to a counteſs, was ſuch an 
abuſe in titles of honour as never was admitted. 


7mo. That if Adam Gordon was earl by a new creation or reſignation, no man 
can doubt but the title was conferred upon him and his heirs male. 


vo. That as the earls of Sutherland quitted their antient name, and took the 
name and proper arms of Gordon, it is clear that they held and derived their 
title and dignity from Adam Earl of Sutherland, as the firſt earl. 


Theſe eight propoſitions may very properly ſerve, as lady El izabeth obſerves, 
as a ſpecimen of the manner, in which (that great lawyer) ſir James Steuart, 
thought fit to argue the cauſe of the carlof Crawfurd, | 

| They 
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They are all repreſented as certain, as undeniable, and even as demonſtrati ve: 


and the claimant humbly hopes they will be found to be ſo, and to be conſiſtent 
wich probability, and ſupported by the teſtimony of hiſtory and record, 


He ſhall not follow lady Elizabeth thro' her tedious inveſtigation concerning the 
import of the limitation of the inveſtitures of the eſtate of Sutherland, more 
than enough having been already ſaid to demonſtrate that they cannot poſſibly 
have the ſmalleſt influence in determining this queſtion ; neither is it of any conle- 
quence to mention the ſentiments which the earls of Sutherland themſelves en- 
tertained with regard to the deſcent of their peerage ; tho* were it material, it can 
be proved by legal evidence that the late carl of Sutherland * that his 
peerage would deſcend to his heir male. (A 


Li 
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The claimant is much obliged to lady Elizabeth for ſupplying what is wanting; 
in his hiſtorical delineations. He begs leave however to tranſcribe a paſſage from 
the genealogical hiſtory of the family of Sutherland, which to an attentive reader 
may perhaps ſeem to ſupport the arguments he formerly brought to ſhew, that 
Elizabeth Sutherland's right to the eſtate of Sutherland, was not even by earl 
Adam himſelf conſidered as abſolutely above exception. It is as follows * Adam 
Gordon lord of Aboyne, having as you. have heard, firſt ſettled all the right and 
title of the earldom of Sutherland in the perſon of his brother-in-law eart John, 
he then intented a proceſs of idiotrie againſt him at Perth, before the provoſt and. 
bailies of that town, the year of God one thouſand five hundred and: fourteen; in 
behalf of his wife lady Elizabeth Sutherland, which was diſcuſſed, and de- 
cerned” by them in her favour againſt earl John; whereby he was declared in- 
capable to govern his eſtate or to ſell or diſpoſe of any part thereof in prejudice 
of his ſiſter ; which being done, Adam Gordon'taketh inſtrument in the noteries. 
hands that there was no tailzie formerly made of the earldom of Sutherland by 
any preceding earl to their heirs-male, and thereupon, the ſame year of God one 
thouſand five hundreth and fourteenth, he made his wife lady Elizabeth Suther- 
land to be ſerved and returned heir unto her brother earl John; and he taketh in- 
ſtrument that ſhe was duely ſerved according to her brieffs: Then he procureth 
z commillion to the ſherriff of Inverneſs to give ſcaſine unta his wife lady Eliza- 
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: beth in the whole earldom of Sutherland, which was done accordingly, the year 
of God on thouſand five hundred and fifteep, whereby their poſterity and fucce(. W 

ſors became not only earls of Sutherland, but alſo lawful heirs by ſucceſſion of 

all rights, titles, privileges, and all honours. whatſoever appertaining to the antient Wl 

carls of Sutherland. After that all theſe things were duly, and orderly perform. 

ed, and that earl Adam was perfectly by. the laws of this kingdom ſettled into 
his eſtate, he joined unto the earl of Huntly his arms .a ſcutcheon, containing 
three yellow ſtars in a red field, which were the proper and peculiar arms of Wl 
the houſe of Sutherland, thereby to teſtify his deſcent from theſe two fami. 

lies, retain always the proper creſt or badge, motto and ſupporters, belong. 
ing to the earls of Sutherland,” 


The claimant has pointed out the evidence, which proves, that in what regard; 
the peerage in this paſſage, family-pride and prejudices made the writer err, and 
ſupply what was wanting in Elizabeth's retour, precept, and ſaſine, in order to ſup- 
port the precedency of his family, which he ſeems throughout his works to con. 
ſider as a matter in which his own glory was moſt-deeply concerned, 


In order to eſtabliſ Elizabeth Sutherland's right to the comitatus under the 
limitation in the charter 1455 haeredibus ſuis, the lady has laboured, with much 
learning, tbrough many long and tedious pages, to prove the illegitimacy of 
Alexander Sutherland, Elizabeth's brother, and treats the claimant rather roughly 
for preſuming to diſſer from her, or to imagine that the great men who appear 
in the tranſaQtions 130 and 1514 ated improperly. He is ſorry when men of 
high ſtation do ſo; but other examples might be produced; and he fears thoſe 
concerned in the affair of Alexander Sutherland, though they have found an able 
Advocate in this claimant lady Elizabeth cannot be acquitted of having acted 
partially, | 


The ſtate of the matter in regard to Alexander Sutherland, ſeems to be ſhortly 
this: John earl of Sutherland, who died about the year 1 509, left three children, 
John, Alexander, and Elizabeth: John the eldeſt ſon was a weak man, and 
Adam Gordon his brother-in-law an interprizing and ambitious one. The latter 
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very well ſaw, that the inveſtitures of the eſtate of Sutherland being limited 
haeredibus ſuis, his wife could not ſucceed to the eſtate of Sutherland ; and therefore 
he procured a renunciation from Alexander of his right and chance of ſucceſſion 
to it, his elder brother being then alive, in favour of Elizabeth and her 
heirs, while Alexander was yet a minor, -and made him ſwear never afterwards to 
impugn the tranſaction. This renunciation, perhaps not valid in law, appears in 
thoſe times of ignorance and miſrule, to have been accounted ſufficient when 
corroborated by the declaration elicited from earl John at Perth in +514, to veſt 
the property of the eſtate in Elizabeth Sutherland, who'was accordingly, 
ſerved heir therein to her brother the earl. Had the jury, who were all 
of her own naming, inclined to enquire into her right under the antient inveſti- 
tures, earl Adam would have probably. taken care, that they ſhould have 
no opportunity to do it, becauſe earl John, u weak man, having been infeft 
upon a ſpecial ſervice, that infeftment only was neceſſary by the law of Scotland, 
to be produced to them, Ir appears however by the deed, now for the firſt time 
produced by lady Elizabeth, that a faint attempt was made by Alexander 
Sutherland to oppoſe the -ſervice, and the reaſon, aſſigned in the in- 


| ſtrument produced by Monro his brother, for doing fo, is, that the eſtate of 


Sutherland was entailed, which it is highly probable was really the caſe. For 
the Scotch peers, when lands came into commerce, appear almoſt univerſally to 
have entailed their eſtates, in order to preſerve the power, increaſe the influence, 
and ſupport the dignity of their order. 


It is proved by this inſtrument, that Alexander Sutherland did not think him- 
ſelf in ſafety to come to Inverneſs, where the ſervice was to proceed: and the rea · 
ſon he aſſigns is as follows, © et quia, dictus procurator prefati Alexandri, per 
* quandem cedulam in ſcriptis porrect. allegabat, quod non patebat tutus 
* acceſſus dicto Alexandro ad burgum de Inverneſs, ad defendend. quantum dic- 
tum breve propter /evitiam Alexandri comitis de Huntlie, et amicorum ſuorum 
+ dicti Elizabeth faven,' : 
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It appears however by the following words, that the affociates of 
Adam Gordon and Elizabeth, particularly the earl of Huntly, the ſheriff of the 
county, offered Alexander a ſafe conduct to and from Inverneſs, which he pru- 
dently declined to accept. Idem deminxs comes, et Adam Gordon de Aboyne 
ejus frater ſponſuſque dictæ Elizabeth, pro ſe et ſuis cumpluribus obtulerunt 
dare cautionem dicto Alexandro ligitimam et ſub magnis poenis adeund. et re- 
* deund. ad burgum de Iaverneſs pro ſua ligitima, defenſione utenda. Poſt hæc 
* quia prefat, procurator, per hujuſmodi cedulam in ſcriptis portectam allegavit, 
* terras et comitatum Sutherlandiz per cartam domini regis talliatas ſeu talliatum 
« efſe unde per aſſiſam electam et juratam, et vicecomes deputat ad hujuſmodi 
* cartam talliz producend. poſtulat. fuit, qui procurator poſt hujuſmodi cautionem 
* oblatam, nullam tunc talliz cartam produxit, et ſic aſſiſa ad retornationem dicti 


brevis proceſſitꝰ. 


It will not eſcape obſervation, that lady Elizabeth has been guilty of ſtrange 
inacurracies in the copy ſhe has exhibited of this inſtrument. In the firſt of the 
paſſages tranſcribed ſhe has ſubſtituted ſervitiam Alexandri comitis de Huntlie for 
ſacvitiam Alexandri comitis de Huntlie, and in the ſecond, inſtead of dominus comes, 
ſhe has made the evidence call him dius comes, 5 


Under the cover of the firſt of theſe errors, the lady has been able to main- 
tain an appearance of argument in vindicating the conduct of the earl of Huntly, 
and by the other ſhe might perhaps intend to deprive the claimant, in the caſe of 
John earl of Buchan, of the benefit of ſuppoſing that the tranſcriber of ſome of 
the charters to that nobleman wrote dominus, inſtead of dominus comes, after he 
was created earl of Buchan by his father the regent. 


The claimant ſhall not miſpend time in uſing arguments to ſupport the li- 
gitimacy of Alexander Sutherland: He ſhall only obſerve, that lady Elizabeth 
has not been able to prove him illegitimate, But, he muſt here take the liberty to 
ttanſcribe a paſſage from the Gordonſton manuſcript, which ſhows, that Alex- 


ander was rather harſhly uſed by the Huntly family. 8 
ar 


Appendix No. 33. 
+ Neither Elizabeth Sutherland nor Adam Gordon, receive any titles of dignity in this inſtre- 
ment, though carl John was dead at the time it was written, 
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Earl Adam hearing of theſe troubles, he ſent before him Alexander Leſlie of 
© Kinnenuvie, with a company of men, into Sutherland, to aſſiſt John Murray 
© of Abereroſs, that beſieged Dunrobin, which was yielded unto them by ſuch 
« az were placed there by the baſtard, Alexander Sutherland, who now had re- 
tired himſelf into Strathnaver, from whence he returned again with a new ſup« 
* ply of men, and invaded the country of Sutherland with all hoſtility. He 
« purſued ſome of his own kinſmen, the Sutherlands, and killed diverſe of them 
© in Strathully, becauſe they favoured earl Adam. From thence he deſcended 
« farther into the country, towards the pariſh of Loth and Clyne. Thus he 
© thought by force and violence to poſſeſs, or at leaſt-to moleſt the country, ne- 
« glecting, or rather diſdaining to claim the ſame by way of reaſon or juſtice, 
fortune ſeeming to ſmile upon him and to favour his proceedings. But am- 
© bition haſtens ruin. Alexander the baſtard, runing thus to his own deſtruc - 
tion, was eſpied and ſeen upon the coaſt ſide of Sutherland, ranging there at 
his pleaſure, and negligently as if he had already prevailed, whereof earl Adam 
© was preſently advertiſed, who directed Alexander Leſlie of Kinnenuvie, John 
Murray and John Skorrigh Mackfinlay (one of the Seilthomas) to hold the 
© baſtard ſkirmiſhing, until himſelf ſhould come with greater forces, So on they 
vent with a company of reſolute men, and met with the baſtard at a place called 
© Aldquhillin, by caſt Clentredwall, hard upon the ſea, there enſued a hot ſkir- 
* miſh; the baſtard was overthrown and taken, all his men were either lain or 
* chaſed, one of the principal men of his ſide (called Jehn Bane) was lain by 
© the hands of John Skorrigh Mackfinlay, Then was the baſtard. preſently be- 
© headed by Alexander Leſlie, in the very place where they had fought; his 
© head was carried to Duntrobin on a ſpear, and was placed upon the height of 
the great Tower, which ſhews us, that whatever by fate is alloted, though 
© ſometimes foreſhewn, can never be avoided ; for the witches had told Alex- 


© ander the baſtard, that his head ſhould be the higheſt that ever was of the 
«© Sutherlands, which he did fooliſhly interprete, that ſome day he ſhould be 
© earl of Sutherland, in honour above all his predeceſſors. Thus the devil, and 
© his miniſters the witches, deceiving ſtill ſuch as truſt in them, will either find 
© or frame predictions for after actions or events, which doth never fall out con- 

* trary 
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e trary to their expectations, A kind of people to all men unfaithful, to hopen 
« deceitful, in all countries always forbidden, always retyned, and maintain. 
ed; fo ended the baſtard Alexander Sutherland, with all his high pretenſions 
* and claim to this carldom, whole 96 over-weining made him have 
* a tragical end,” 


If, notwithſtanding the foregoing evidence, this brother of Elizabeth counteſs 
of Sutherland ſhall be held to be legitimate, it is clear from every idea enter. 
tained concerning the peerage-law, either of Scotland or England, that the peer. 
age of Sutherland could not have divolved in 1515, upon Elizabeth. For it 
is proved, 1m, That Alexander Sutherland lived till 1519,  2d0, It i; 
proved that peerages in Scotland did not, at common law, deſcend to fe- 
males. giv, It is clear from the law of England, that even admitting the 
peerage of Sutherland an inheritance in fee ſimple, it could not have deſcended 
to her, While her brother conſanguinian was alive. 


In the caſe of the barony of Grey of Ruthyn, determined in 1640, the lord 
chief juſtice Bramſton obſerved in his argument, that a barony is an heredita- 
ment to which the maxim of poſſeſſio- fratris doth not extend, The maxim, 
poſſeſſio fratris facit ſororem eſſe haeredem de feodo ſimplici, extends only to 
* ſuch hereditaments whereof a poſſeſſion may be gained : there can be no pol- 
© ſeſſion gained of an hereditament of this kind; there can be no entry, it is not 
of that kind; it doth yield no explees, profir, ot other fruit. It hath been ſaid, 
that the ſitting in parliament may be as n actual poſſeſſion ; there is incident 
to this great dignity, an office or ſervice of great truſt and honour, as juriſdic- 
* tion and vote and voice in parliament, The ſitting there is but an exercile 
and performance of the ſervice, and not any profit of the honour ; another 
* reaſon, why there can be no poſſeſſio fratris of a barrony, is, the title to every 
* barony muſt be by record. Baron or no baron muſt be tried by record; ſo 
that whoſoever ſhall make a title to a barony muſt reſort to the record, and 
begin his title there, and fo conſequently make himſelf heir to the perſon firlt 
* ennobled by that record, which the ni hs cannot do, notwithſtanding the 

« poſſeſſion 
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© poſſeſſion of the brother, for ſhe is not heir to the ak — but the bro- 
* ther of the half. blood. af T Yo 


Judgment was given accordingly to the following 1 


| iff February 1640. 
6 The judges this day delivered their opinion in the caſe of the lord Grey, 
* and Charles Longvile, eſqz concerning the titles of the baronies of Haſtings 
and Ruthyn, whether a poſſeſſio fratris can be upon a barony by writ, and it 
« was the unanimous opinion of the judges, that there cannot be a popes fracris 
* in point of honour,'* ee 


To the ſame purpoſe it was obſerved in Viſcount Purbeck's caſe, that if an 
honour be in fee, and there be a ſon and a daughter by one Venter, and a ſon 
by another, the eldeſt brother dying poſſeſſed of the honour, the ſiſter ſhall not 
inherit it, but the brother of the half. blood, and yet the lands and other inheri- 
tance ſhall go to the king for want of heirs, before it ſhall come to that brother +. 


REMARKS on Chapter VII. of Lady Elizabeth Sutherland's Additional Caſh 


Lady Elizabeth ſeems much hurt, chap. f. page 12, by the claimant's ven- 
turing to diſpute the authority of lord Coke in a matter of Scotch law, and in a 
caſe too where the point in queſtion between the claimant and her was not the 
object of his conſideration, 


There is the neareſt analogy between the law of courteſy in lands in England, 
conrtefie d' Angleterre, and the huſband's courteſy in lands in Scotland; neverthe- 
les Littleton, one of the greateſt Engliſh lawyers, happened to be entirely igno- 
rant of this circumſtance. , Lord Coke, in his commentary upon that author, in 
remarking this, obſerves, that courteſy is alſo uſed within the realm of Scot- 
* land, and that ix is there called curialitas Scotiae.” In treating of the courteſy 


Qq. Wy ls of 


* Collins's Baronies by writ, page 231 . 0: W il 
+ Ibid, page 304, the carl of Shaftſbury's argument. 
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of England, (Inſtitutes, - lib, 1. cap. 4.) he — 0 That in letters patentz, 


* made by king Hen. VI. to Richard carl of Saliſbury, you ſhall find this clauſe, 5 
* Quod chariſlimus conſanguineus noſter Richardus, nunc comes Sarum qui Ali- w 
* ciam filiam et haeredem Thomae nuper comitis Sarum, adhuc ſuperſtitem dux- : 
© jt in uxorem, et cum cadem Aliciam prolem tempore mortis predict. Thomae * 
© habuit et habet ſuperſtitem de prefenti eoque pretextu, idem Richardus nunc 
* comas Sarum, nomen ſtatum et honorem comitis Sarum, &c. habet, et pro 
tempore vitae ſuac de jure prerextu premiſſorum habere debet. The name of anc 
the iſſue which the ſaid Richard earl of Saliſbury had by the ſaid Altice was lad 
Richard, who married Anne, the ſiſter and heir of Henry Beuchamp earl of hav 
Warwick, who was carl of Warwick to him and the heirs male of his body; Y 
* and Richard the fon having then no iſſur by his wife, king Hen. VI. in the 43 ] 
* 25th year of his reign, granted to him, that he ſhould be carl of Warwick, s : the 
« Licet ipſa et praedicta Anna exitum inter eos ad preſens non habent. Theſe | wo 
* and many more I have read concerning this matter, and only ſay to the reader, (wh 
© Uſtere tuo judicio nihil enim impedio.“ * 
The foregoing paſſage, the claimant believes, is the very beſt authority that * 
can be produced from the law of England in ſupport of lady Elizabeth's argu- 130 
ment upon courteſy in honours; yet it proves clearly, that fuch courteſy did not 
accrue to the huſband till after iſfue born, and unfortunately for the lady, TI 
this great lawyer treats the precedents he produces with all the contempt decen- all th 
cy would permit, in a cafe where the royal authority was interpoſed to vahk- porta 
date the right of the pretended peer by courteſy, coma 
to de 
If in England, therefore, in cafes where there can be no room to doubt that or 8 
the lady was a peerefs in her own right, the huſband of ſuch lady was not a peer record 
by courteſy, much leſs ſurely can it be imagined, that the huſbands AY of judica 
lady Elizaberl''s pretended counteſſes were ſuch. mitted 


The claimant, in the courſe of his examination of the precedents of female 
ſucceſlion in Scotch peerages offered by lady Elizabeth, has pointed out a varie- 


ty 


n 
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ty of caſes, in which the huſband of the ſuppoſed counteſs enjoyed no title of dig - 
nityz and others, where though the huſband poſſeſſed the tithe of earl, 
it muſt, nevertheleſs, be acknowledged on all hands, and is indeed proved, that 
there was no iſſue of the marriage, particularly in the caſe of Alexander Stewart 
earl of Marr, „ Sir Thomas Biſſet carl of Fyfe, and Walter — earl ot 


Menteth. 7 


1 


A peer by courteſy in Scotland, is à mere creature of the i imagination, 
and the very idea includes ſo much abſurdity, that it is. matter of ſurpriſe, 
lady Elizabeth's guardians ſhould have inſiſted ſo much upon it, and not rather 
have choſen ta preſume a creation for life in Adam earl of Sutherland.. 


If a title by courteſy exiſted in 1515, in the perſon of Adam Gordon, and 
the peerage of Sutherland, as lady Elizabeth mult hold, is ſtill territorial, it fol- 
lows as a neceſſary conſequence, that her huſband, if ſhe ſhall live to have one, 
{which the claimant ſincerely wiſhes ſhe may do) muſt have right to be elected 
to a ſcat in the Britiſh Houſe of Lords in right of his wife, for the precedents 
of titles of courteſy in huſbands ſhe has brought, carry the matter that length, 
particularly the caſe of Robert Douglas carl of Buchan, who, according to 
her acknowledgment, ſat in parhament in right of his wife, even ſo late as 


1567. 


The claimant has now finiſhed his examination of the Additional Cafe, with 


all the brevity which the great variety of the matter it contains, and the im- 
portance of the queſtion agitated would permit. Whether that caſe be as ac- 
curate as might have been expected from its title, which declares that it is 
to detect the errors in the Additional Caſes exhibited by the other claimants, 
or as learned as the profuſion of quotations from hiſtory, treatiſes of law and 
records ſeem to promiſe, or altogether as candid as becomes the dignity of the 
judicatory to which it is addreſſed; are circumſtances which are humbly ſub- 


mitted to the obſervation of that judicatory. | ' 
Qq 2: The 


* See Additional Caſe, Chap. Sth, pag. 47+ note (m.) 
4 See allo this paper, pag 85, and 89. 


— 
A 


Conduct of 
the ſuit, 


records, furniſhed by the perſon at that time emyloyed as his agent in Scot- 


= 
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The arguments, he has now produced, were not unknown before he 
produced them, nor are they different from thoſe he made uſe of in his for- 
mer papers; if he did not believe them to be unanſwerable, he would not of. 
fer them and he truſts that his judges will think them ſo; for this rea- 
ſon, 'amongſt others, That they are chiefly drawn from their own deciſions, 


He will not preſume to determine upon. what evidence their judgment ought 
to proceed in this queſtion, but he is firmly perſuaded that it will be governed by the 
law of the land. Though it is evidently a matter of great national impor- 
tance, that Scotch peerages ſhould be limited as much as poſſible in their de- 
ſcent, yet this is a conſideration of infinitely leſs conſequence than that the ſu. 
preme court ſhould uniformly continue to adhere in its deciſions to law and 


juſtice, 


In what regards the management of this ſuit, it muſt appear to every one who has 
attended to it, that lady Elizabeth has been exceedingly ſolicitous to make the 
molt of every accidental misfortune that the claimant has met with, 


Having printed the caſe exhibited in 1769, from erroneous copies of the 


land, he thought Himſelf bound in duty to his judges, as well as to the par. 
ties his competitors, to take the firſt opportunity to rectity the errors thereby oc- 


caſioned. 


This was the more neceſſary, as Mr. Wemyſs and lady Elizabeth Wemyſs, be- 
ing made parties to the ſuit in 1769, they became intitled to print a caſe, in which 
it is plain they would have given the claimant no quarter. He therefore ap- 
plied for liberty to print another caſe, and the juſtice of his judges who are ever at- 
tentive to preſerve an equality in this condition of contending parties, at the ſame 
time that it granted liberty to the claimant to reſtate his caſe, allowed alfo to lady 
Elizabeth Sutherland, and to Mr, Sutherland of Fozſe, the advantage of printing nev 

caſcs, 
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caſes, and directed that previouſly to their being preſented, the parties 
ſhould mutually interchange them with each other, and that after having done 
ſo, and having made ſuch alterations on their argument as they judged proper 
they ſhould lay them before the houſe, 


Hitherto they ſtood upon a pretty equal footing, each having had an 
equal ſpace of time to reply to the arguments and evidence produced by the 
other; their original caſes having been all interchanged at one and the ſame time 
agreeably to the eſtabliſhed rule, 


Lady Elizabeth's guardians, however, had not as yet (March 6th, 1770,) 
completed her ſecond caſe, tho" it was ſaid to be in great forwardneſs. Paying 
no regard, therefore, to the directions of the houſe, ſhe took the printed paper 
prepared by the claimant, and gave him in return nothing but half a ſheet of 
paper ia writing, containing the heads of ſome of the arguments ſaid to be em- 
ployed in the caſe of her aunt, lady Elizabeth Wemyſs; for neither did he ſee 
her aunt's caſe till it was laid on the table of the houſe of lords, Thus poſſeſ- 
ſed of his new matter, lady Elizabeth Sutherland proceeded to move the houſe 
for a delay of hearing, and the determination of the queſtian was accardingly 
poltponed at her requeſt till che enſuing ſeſſion of parliament. No time, how- 
ever, being fixed for the publication of the new caſe ſhe meant to exhibit, the 
claimant applied in turn, and obtained an order for its being delivered on or 
betore the 1ſt of September 1770. 


Upon the gth of November, inſtead of the 1ſt of September, her 
additional caſe was publiſhed; and the claimant having peruſed it, ſoon 
perceived the neceſſity of making a reply in print. He therefore prepared 
and printed an anſwer, (in which he has been more ſolicitous about 
the matter than the ſtyle or manner,) and having applied for permiſſion 
to preſent it, the juſtice of his judges has prevailed in procuring him this in- 
dulgence, 


„3 Such 
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Such being the fact with reſpect to the publications in this ſuit, The learn: WM 
ed judge who wrote the Additional caſe, would have acted with more candour WM 


at leaſt, perhaps more politically, had he ſpared the obſervation in the 5th Page 
of it, inſinuating that the claimant propoſed an undue advantage to himſelf from 


the publication of his laſt paper; more elpecially when it is remembered, that 


the parliament's continuing to fit till May, afforded time ſufficient ro reply to a 
paper which was rather intended to correct the errors in the Appendix to his 
original caſe, than to ſtare new evidence, To ane t the ſupplemental * caſe, 
therefore, could not be the only point the guardians had in view. To gain the 

popular cry on the ſide of their ward was a matter of much more moment, | 
and to efte&t this, time and induſtry was neceſſary : and as falſifying record; l 
entered into the plan, it became neceſſary alſo, it poſſible, to deprive him c 
the liberty of the preſs, leſt thoſe miſtatings ſhould be detected and publicly ex. 


| n 
poſed. b 
' Baffled in theſe their laudible purpoſes, by the impartiality of the-houſe of t 
lords, the claimant comforts himſelf with the refleftion, that, if he is not found 
entitled to the peerage in queſtion, his dilappointment will be occaſioned by the a 
ſame juſtice which permitted him to reply to the additional caſe of lady Elias. | 
beth Sutherland, and neither by the learning nor the.ingenuity dilplayed in that I: 
Paper. 
tl 
Uron rut WHOLE, having, as he apprehends, fully proved, E 
both from law and precedent, that the claims of the partic, Wi 
his competitors, have no ſupport from either; he is humbly if 
hopeful, that the aforeſaid dignity, will be declared of rig: Wl þ 
. of 
to belong to him, 2 " 
| I ci 
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OBSERVATIONS 


ON THE 


ExaminNaTion of the Argument for the High Antiquity of 
the REGIAM MAJESTATEM, from the Chro- 


nicle of Kinloſs. 5 


Confirmation of an argument of probability, that the Regiam Majeſts- 
tem was compoſed in the time of king David I. had been drawn by 
Mr, James Anderſon, from the Chronicle of the abbey of Kinloſs, founded by 


that king. 


In the courſe of an enquiry into that matter, this argument fell to be exa- 
mined, in doing which, it might have been ſufficient to have ſhewa that there 
was very little weight in it, and that the confirmation it received, from the 


Chronicle of Kinloſs, was of no importance, as that was a modern work, writ- 


ren in the ſixteenth century, 


| But much more has been done. The character and works of Joannes 
Ferrerius Piedemontanus, the ſuppoſed author of that Chronicle, have been 
brought to the teſt, and he has been ſeverely reprehended as an ignorant, faith 


leſs, and fooliſh writer. 


One is at a loſs to diſcover any ſufficient . reaſon for ſo violent an attack on 
this author, for reciting a ſtory which it is certain he did not invent, and! 
which he found, very probably, in ſome chronicle written before his own time. 


Itis acknowledged, that the ſame thing told by Ferrerius, ſtill exiſts in more 6 
than one manuſcript of that age, in which the code in queſtion is mentioned. tion, 5, 3. 


I may therefore be preſumed, that he had ſeen the account in the writings 
of prior, or of contemporary authors. And, though he is repreſented as a ore · 
dulous reporter, he yet prudently omitted its moſt OPTI and rg aug 
circumſtances, I 


The aſhes of Joannes Ferrerim Piedemontanus, might therefore have; 2 


left undiſturhed, for he ooly W ſlory, Which other authors of character 
0 had 


. 


had told before him. The examiner, however, has beſtowed much labour and 
many pages, to prove that Ferrerius, becauſe he has happened inadvertently 
to fall into one miſlake, is unworthy of credit in any thing elle, 


This author was produced by Sir Robert Gordon, to prove a fact which 
happened in his own time, viz. that Adam Gordon, a fon of the family of 
Huntly, having married the heireſs of the eſtate of Sutherland, was there. 
upon created earl of Sutherland, | 


As the teſtimony of Ferrerius, ſuppoſing his authority to be valid, muſt he 


of the greateſt importance in alcertaining this point, it was not enough for 
the examiner to render him ſuſpected. It became neceſſary entirely to 
deſtroy his credit as an hiſtorian. 


In performing this, the zeal of the examiner may, perhaps, have carried 
him too far; and it may not, therefore, be improper to conſider the grounds on 


which his attack is founded, 


Marten, Col, 
vet. ſeript. 
Tom. 6. 

$26, folio 
edit. Pariſ. 


2729 


Johannes Ferrerius, is ſaid, p. 20. to have been diſcovered by Robert Reid, 
abbot of Kinloſs, during an embaſly in France; and to have been hired by 
him to teach the Latin language, in the monaſtery of Kinloſs, with a view that 
the brethren might by degrees be led to the knowledge of the ſciences, and be 
able to combat the Reformers with their own weapons. 


This ſtory is very probable, but where it is found is not ſaid. 


Ferrerius's own ſtory, however, in the Hiſtory of the Abbots, pub- 
liſhed by Mabbillone, from Ferrerius's MS. in the library of Chriſtina, queen 
of Sweden, is ſomewhat different. It is as follows. 


* Anno MDXXV, ætatis mez XXIII. veni Pariſios, ubi pene triennium to- 

« tum exegi ſub Johanne Morando, natione Picardo, nunc doctore theologo 
ein Collegio Lexovienſi, ſub Johanne Tartaſio primario, atque tunc, oblata 
* nuſquam occaſione videndæ Scotiæ, cum M. Roberto Reyd, nunc abbate a 
K inloſa, ſub annum MDXXVIII. in Britannium tranſmiſi, et cum eo in 
** aula Scotia tres annos fere vixi; fed cum viderem fic meorum fieti ſtudio- 
rum jactutam, petii vel ut mihi poteſtatem in Kinloſs degendi faceret, vel 
** abeundi potius. Ille cum nollet me miſſum facere, non gravate permiſit, ut 
*in Kinloſs vitam tranſegerim. Itaque toto hoc quinquennio vel in inſtituendis 
| monachis, 
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«© monachis, vel in ſtudio meo privato, vel in commentariis aliquot novis eden- 
« dis fui, Nunc autem hoc anno MDXXXVYU. quo hæc ſcribo, Italiam identi- 
dem, ſi nihil impediat, cogito.“ 


From this account it appears, that Ferrerius lived three years at the court 
of Scotland, with his patron abbot Reid, who was then a fort of miniſter of 
fate; and we thence eaſily infer, that he might have related with authority, 
who was at that time earl of Sutherland, and how the title was acquired, as 
that muſt have been generally known at court, 


If Ferrerius had been always an obſcure Latin teacher in a cloiſter, that cir- 
cumſtance might have derogated from his authority; but his teaching Latin 
alone, cannot be ſaid to diminiſh his credit in any degree, It is certain, that 


Buchanan did the ſame z but no man on this account ſuſpeRed his authority as Vide Bayle. 


an hiſtorian : and it is plain, that Ferrerivs, beſides Latin, taught logic, rheto- 
ric, geography, philoſophy, and many other branches of knowledge z and 
publiſhed, in his life-time, ſeveral books. It may not be improper to give his 
own account of theſe things. 


« Deinceps ſubſcribemus libellorum per nos eodem tempore editorum ti- 
« tulos & nomina, 


« Enarrationes proborum authorum per nos in capitulo a Kynloſs. 


« Primo enarravimus Divi Hieronimi ad Paulum epiſtolam, cujus initum eſt 
Frater Ambreoſius, iaque fecimus, nuperante Domino Thome Chryſtallo, abbate 
* et adminiſtrante a Kynloſs, Item dialecticen Georgii Trapezontis, Item offi- 
cia amicitiam, ſenectutem paradoxa et Somnium Ciceronis, Item praxin arith- 
* meticis quam noſtra marte ſcripſimus. Item ſpheram Joannis a ſacro Boſco. 
* Item decem libros Ethicorum Ariſtotelis Argropilo interprete. Item octo Po- 
© liticorum libros, et Oeconomicorum duos Ariſtotelis, Leonardo Aretino inter- 
« prete, Item dialogos duos Phyſicorum Jacobi Fabri Stapulenſis. Item Para- 
phraſii Fabri in oo Phyſicorum Ariſtotelis libros. Item Paraphraſii Fabri in 
* tres libros Ariſtorelis de anima. Item Introductionem et Dialogos Fabri ad 
« Metaphyſicen Ariſtotelis. Item Paulum Roſetti, hoc eſt de laboribus beatiſſi- 
* mi Pauli libros ſex, heroico conſcriptos carmine. Item ſyntaxin Melanchto- 


nis. Item primum Pfſalmum. Item quartum librum Sententiarum Petri 
* Lombardi, 


4 « Enar- 
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« Enarrata per nos in cubiculo noſtro aliquot monachis private. 


« Primum Syntaxin Melanchtonis, Officia Ciceronis, precepta elegaritiarum 
« Auguſtini Senenſis, libros de duplici copia, Eraſmi dialecticen, Grorgii Tra- 
6 pezontii introductiones, ſeu mavis tabellas noftras in Jogicen, parva logica- 
«® lia, Fabri Stapulenſis cum noſtris commentariis tres primos de cælo et mundo, 
*« libros Ariſtotelis ex paraphraſi Fabri, prædicamenta Atiſtotelis, inſtitutiones 
« rhetoricas, cum libro de figuris Melanchtonis, libros quatuor rhetoricorum ad 
« Herennium, Orationem Ciceronis pro Milone, Buccolica Virgilii, ſecundum 
« et kxtum Knaad. Virgil. lbrum Fabi Quint. de joſticutione orat. Andtiam 

Terentli, Agricolam de inventione dialectica. 


„ Enarravi private Domino Joanni Perſont. lib 4, ſ-nt, Petri Lombardi. 
tem celeſtem hierarchiam Divi Dioniſii. Item eccleſiaſticarum hierarchiarum 
« ejuſdem. Item de divinis nominibus cjuſdem. Item myſticam theologians 
„ ejuſdem, 


« Lucabratiunculz & commentarii e marte editi in Kynlzs, 


« Primo edidimus contra teceptam opinſonem de nomine, prenomine, cog- 
nomine, et agnomine, libellum unum. Item de vera comitæ Tignificatione 
„ad Jacobum ejus nominis quintum Scotorum tegem, lib. 1. Item de nume- 
© rorum praxi, lib. 1. Item de officiis vitæ Chriſtianæ, lib. 1. Item de anima- 
rum immottalitate, lib. 1. Item epigtammatum variorutn, lib. 1. Item in- 
troductionis ad logicen, Ih. . Item in envtatione verficuli Juvegalis, ubi Ci- 
« eeronem poctam bonam fuiſſe defendimus, ib. 1. Item Chorographiæ Tau- 
« rjnorum, Nb. 1. Item vitam ſenioris Abbaris in Kialofs, hoc eft domini Tho— 
« ma Chryſtal, lib. 1. Item ſylvæ ſcu obſetvationum pro texenda hiſtoria 
« a Kynlofs, lib, 1. Item auditum »iſu præſtare contra Arittotelis placitum, lib, 
. Item de ſyllabatum quantitare, lib. 1. Item commentariorum in parva, 
« logicialia Jacob. Fabri Stapulenſis, IIb. 1. Item annotationes aliquot in tas, 
« lib, 1. Item quod Cicery non viderit, Virg. Hb. 1. Item orationum encomial-, 
4 ticsrum de Sandis, Ib. 1. Item epiſtvlarum famlliarium ad varios, lib. 8. 
tem Bibliothecr ſelectorum librorum quam Robertus Reid, Abbas a Kyn- 
los nuper inſtſtuft. id. 1. Item totius orbis quadruplicem figurationem, lib. 
* 4. lem defcriptiones terra repromilfionis, lib. .. 'C 


„ Inchoata - 
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«Tnchoita nondum abſoluta.; Item contra parva Logicalia, lib. 1. Item 
cScholiotum in dialecticen Trapizontii, lib. 8. Item primarum et mediatum 
« (yllabarum tabellas, lib. 2. Item felicitates Ariſt, et paradoxorum ad veram 
« Chrilti felicitatem, lib. 9. Item annotat. in Ethicen Ariſt. lib. 10. Item an- 
« not. in Politica Arilt. lib. g. Item Commentariorum in Encomica Ariſt. lib, 
«© [dem idearum Platonicarum, lib. 1. Item annotat. in officia amicitiam ſenectu- 
« term Paradoxa, et Somnium Ciceronis, lib. 7. Item Commentariorum in qua- 
« tyor libros Apodix Euclidis, per Boethium verſorum, lib 4. Item Commenta- 
« r:0rum in epiſtolam Divi Hyeronomꝭ, cujus initium eſt rater Ambroſins, cum 
typo locorum illic contentorum, lib. 1. Item peregrinationes Divi Pauli, ex 
« Attis Apoſtolorum pictura. Item periclitationes humane vite inter virtures et 
+4. vitia, lib. 2. fem de mundi eternitate adverſus Ariſtot. lib. 1. Item proverbic” 
« rum centutiam, lib. 1. Item triplicis in primum Plalmum enarrationes, lib. 1* 
« Jtem de tecta ſacrarum literarum interpretatione, lib. 1. Item Commentario- 
« rum in Paulum Roſetti, lib. 6. Item apologiam adverſus futilia aſtrologorum 
 judicia, lib. 1. Item annotat. in 4 libros, M. Sentent. libri 4, de his plus 
« /atis.” | 


Theſe extras give us no contemptible idea of Ferrerius's knowledge and 
taſte ; and one hundred years after the time of Ferrerius, we find one of the 
greateſt men in Scotland, profeſſor of philoſophy at Glaſgow, viz. John, after- 
wards viſcount of Stair, great-grandfather to the examiner, 


It is ſaid, that © The office of teaching Latin at Kinloſs, was jult better than 
« ſtarving in France,” 


The yearly ſalary which Ferrerius teceived in the year 1 540, as he himſelf has in- 


formed us, was 40 l.“ Ego vero cum multis precibus et literis ejuſdem abbatis re- 


* vocatus, tum ut mihi plus otii ſuppeteret in recolligendis meis ſtudiis, ſub an- 
* num Domini 1540, in feſto Paſchatos, redii in Scotiam, ubi offendi Domi- 
num meum declaratum Epiſcopum Orchodenſen. a quo ſum exceptus huma- 
niſſime atque ut ultro mihi reduci gratificaretur, nullo meo impulſu ſed ſus 
* ſponte decrevit mihi quotannis quadraginta libras monetæ Scoticæ, pro meis 
* ſtipendiis, ac ſimul impenſam mihi uni meo famulo et duobus equis et ut hoc 
«* ipſum eſſet fixum ſine fraude et dolo malo amborum literas confecit mihi in 
** hujuſce rei teſtimonium publicas, quibus appendet ſigillum commune a Kyn- 
los, cum monachorum omnium ſubſcriptionibus ut vocant manualibug,” 


2 OO 


Pref. to For- 
bes's Journ. 

of the Court 
of Seſſion, p. 
30. * 


161 
Ie is certain, that in 1332, the yearly ſalary of the ordinary judges of 


the Court of Seſſion was only about fourſcore pounds, ſo that Ferrerius's ap- 
pointment proves that his office was by no means diſhonourable. 


The examiner obſerves, page 30, „That it ſeems demonſtrable that there 
„% was no ancient chronicle from which he drew his information;” and in ſup. 
port of this propoſition, an argument is drawn from a paſlage in Ferrerius's 
book, „that from the days of Fluteri, 14th abbot, to the 23d, ſingula rite te. 
* nemus.” But to this Ferrerius himlelt anſwers, “ In ſupputatione tempo— 
„rum multa habuimus ex Martyrologia in Kinlos, et allis vetuſtis ſcriptis, 
« quando hic vel ille abbas vixerit aut quippiam fecerit.” And he goes on to 
mention when he conjectures, and when he ſpeaks from evidence; and finiſhes 
his preface with declaring that all was exact from Fluter's time. 


From the nature of the thing there muſt have been writings and remains of 
old buildings, &c. which inſtructed dates; and it is clear he muſt have poſ. 
ſeſſed old MSS. to guide him in his conjeQtures. There are chronicles ſtill ex- 
tant, and papers which mention ſeveral of theſe abbots,. vide. Fordun, vol. 1, 
page 246, 347» 473. Vol. II. page 44. and the exafneſs of the dates and 
names ſhows that Fordun muſt have had ſome chronicles to build upon: the 
conſequence of this is, that the whole of the argument, in the Examination, 


falls to the ground. 


The next work of Ferrerius which falls under the examiner's inſpection, iz 
his Hiſtory of the Family of Gordon ; in the introduction to which, the author 
very properly remarks the difficulties that occur in tracing families to their 
origin ; that mathematical demonſtration, is not to be expected on ſuch a ſub- 
jet; and that the reader ſhould reſt ſatisfied with ſuch evidence as the nature 


of the thing attords, 


The paſſage is as follows, * Quo fit, ut dum nos inſignis familiæ natalem 
« ſcrutamur lectotem eum expectamus, que de rebus a noſtra memoria remot i 
« ſimis equiſſin . e judicet ne ſi ad omnia ubique evidentem ptobationem expoſeat, 
« nimium anxie judicat, de his quæ ſatis fideliter a majoribus noſtris ſunt literis 
„ commendata; ſatis eſt in hiſtoria ſi ſingula narrentur ſimpliciſſime, quo modo 
« ab ipſis viris bovis et ſtrenuis geri poruerint, abſit tantum mendacium illud 
« quod ab omnibus facile deprehenditur, de*quo quidem vel ipſe ſenſus commu— 


ens dijudicet, nil tale potuiſſe geri, et eſſe ad pratiam vel omnino impruventer 
«6 con- 
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171 ; 

« conſictum. Cœtetum que ita olim gerebantur ut etiam nune indies fieri-vide 
« mus, non prorſus fide carere debent, fi minus explicata ſunt literis, ſed com- 
« modainterpretatione ſuſcipiz ne vel in poſtetum qui nos ſequentur eadem autho- 
« ritate noſtra ele vate ſacta conentur argutius quam verius, quæ tamen certiſſime 
« gefſjmus. Quod quidem de rebus geſtis judicium ſi equus lector ſibi ultro per- 
« ſuaſerit in legendis hidoriis, multo me lius ad uſum multorum & ſuorum fac- 
tum memorabilium exempla uſurpabit in communi vita, quam noanulli fa- 
« ciunt, qui ad ſingula nauſeantes ſibi præcludunt viam bene beareque vivendi 
« imitatione majorum, quos talia feciſſe qual ia ſcribuntur minime eredunt.“ 


A few of theſe words are picked out as rules laid down by Ferrerius for 
writing hiſtory ; particularly, „ abſit tantum mendacium illud quod ab omnibus 
« facile deprehenditur ;” but take the paſſage altogether, and it is apparent 
that he is only giving reaſons why a reader of hiſtory ſhould not be t ſceptical... 


The rule he laid down for writing this hiſtory is told by himſelf afterwards 
very properly, in theſe words, Ah his itaque initiis Malcolmi Regis felici au- 
« ſpicio, multi poſtea fuere Gordonii viri inſignes, quorum nomina vitia tempo- 
rum nume ignorantur : quibus vero carioſa vetuſtas pepercit ut aliquo modo 
« ad hanc uſque ætatem, eorum nomina quamvis obſcurius pervenerint in præ-— 
« ſentia nos commoda brevitate illuſtrare decrevimus, ac quantum Heri per nos 
« poteric, ubique veritatem fine quovis fuco eomplectemur.““ 

„ 

If theſe rules for writing and for reading hiſtory are joined, they will be 

found to contain nothing that is not univerſally acknowledged to be juſt, 


In treating of the revolution which happened upon the acceſſion of Malcolm 
Canmore, Ferrerius has the following paſſage; * Impetrata igitur victoria, Mal. 
* colmus Kean-imoir, die vigeſimo quigto Aprilis, Anno Namini 1061. more, ma- 
« jorum apud Sconam coronatur, Inde Forfaram generalem edixit conveatum, 
© ubi primores regntqui partibus ſuis adhæſetant quorumque patres.a Machabæo 
© {uerunt truculentur extincti amplis donavit pradiis agtiſque, et magiſtratibus 
© redditis, priſtinam ipſorum aut parentum reſtituitdignitatem; et ut res ipſa mira. 
© bilior eſſet apud poſſ eros ob bene navatam pro ſuo principe operam mutatis cog-- 
„ nominibus familiarum, a ſuis pre iis unumquemque cognomentum ſibi ad- 
« ſcifſere imperavit, Hine faftum eſt ut pleraque nomina familiarum vetera tune 
« eſſe deſietint, et nova quadam origine, non rerum.quidem, ſed nominum dun- 
* taxa? gentilitatis aliter vocitari cœperint. Ac ut ceteros.non paucos nunc ſilentio 
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0% prieteream, tune primum a nomine terrarum in Merchia Gordonii cœpere dici 
« qui et prius illic imperitarunt, ſed alio quodam cognomento quod oſcitantia 
« ſeribentium ad poſteros non eſt traaſmiſſum.“ 


In this detail our author is ſupported, not only by the Scotch hiſtorians in 
general, but by (ir James Dalrymple, one of their beſt antiquarians, who, in 
what regards names of perlons, takes notice in his preface, page 67, that men, 


in ancient times, ſometimes gave their Chriſtian names to lands, and at other Tt 
times took their ſurnames trom lands, blank 
| lo m 
The examiner, however, objects to that paſſage in Ferrerius, where he ſays, as tl 
that nomen proprium non ſatis tenetur,” of that Gordon who was ſo great verſe 
a favourite of king Malcolm the third; and who killed the great boar, and got 
the grant of the lands of Gordon, | Ir 
that 
There ſeems to be nothing wrong in the paragraph, but what ariſes from Hu! 
the ſuppoſition of the examiner, that nomen proprium” ſignifies the ſurname, X Ani 
when it may mean only the Chriſtian name ; or, from the ſuppolition, that 2 the 
„ dominus” meant lord, (i. e.) a peer of the realm; when, as the examiner him- 15 frot 
ſelf obſerves, it may mean, and properly does mean, only the proprietor Ne. 
of the lands of Gordon. See 
Ferrerius is reprehended, in the next place, for having paſſed over a tract of * 
time in which he found no ſufficient materials for his hiſtory, In juſtice this | 
ſhould have been mentioned to his honour; but, inſtead of this, a ſuppoſition is „ Une 
indylged, that there was no ſuch annals as he refers to. | re: 
arc 
The examiner concludes his obſervations on the Hiſtory of the Gordongs, er. 
with a reflection upon Ferrerius for making the Bertram de Gordon, who ſu 
killed king Richard the firſt of England, in the 1199, a Scotchman, But 9 
whether our author was ill informed, or not, as to that particular, cannot cer- tit 
tainly be known; and ſuppoſing it an error, it is an error of that ſort which is * 
to be found in all books of genealogy. 2 
re 


3 Ferrerius's edition of Boece, and Continuation of the Hiſtory of Scotland, ſall 

2 next under the examiner's cenſure, His firſt obſervation, which relates to the 

| names of king James the firſt's daughters, ſeems toſuppoſe that this was a blank 

= which Ferrerius found in Boece's manuſcript, and could not, upon enquiry, 
| get filled up by the old people then alive. 


But 


[9] 
But our tuthör erprefily fiys, that the blanks whith he found in that MS. 
hiſtoty were only two, and refated to men only, and were of lirtle conſe- 
quence z © duas tantum parvi momenti lacunas reliquit, ubi propria nomine 
« guotuhdum nobilium viforurh deſiderantut. Nos ſtudioſe fupplere id ipſum 
« tentavimus ſed fruſtra, nam, &c.“ “ 


The Lacunz are marked as ſuch by him, page 364, and page 374. The 
blank, as to the names of four of the daughters of James the firſt, is not 


ſo much as taken notice of by Ferrerius z and indeed it was of as little moment 
as the blank for the name of the duke of Burgundy's daughter, fol. 383. 


verſo. 


It is ſaid that Ferrerius omitted, in his edition of Boece, the name of 
that daughter of king James the firſt, who was married to the earl of 
Huntly z and that he has faid in his Hiſtory that her name was either Jean or 
Anabell ; but had this been really the caſe, the inference to be drawn from 
the obſervarion is not very obvious. The lady's name was Anabell, as appears 
from a charter under the great ſeal, dated the 1oth of March, 1459. book 5. 
Neo. 91, Yet fir John Skeene, clerk regiſter, in his Table of the Kings of 
Scotland, publiſhed with his and Glendouk's editions of the acts of parlia- 
ment, names her Jean, 


The firſt ſuppoſed error of Ferrerius, in his Supplement to Boece, relates to 
the erection of St. Andrew's into an archiepiſcopal fee. It is faid, that the 
reaſons given for this by Ferrerius, founded on the former juriſdiction of the 
archbiſhop of York, are abſurd ; but no other reaſons are aſſigned for this 
erection, and it is acknowledged by one of the lateſt and beſt writers on that 
ſubject, Mr. Keith, that the controverſy about the ſupremacy of the ſee of 
Vork, over the church of Scotland, was a matter of conteſt determined in the 
time of James the third by pope Sixtus the fourth, in favour of the Scotch; 
anch it ſeems very probable, that the reaſons urged by Ferrerius may have been 

thoſe ſtated by the lawyers for the church of Scotland, and may have been the 
reaſons for converting the ſee of St. Andrew's into an archbiſhoprick T. 


* | 'Ferrerius 


H. Boeth. Hiſt, p. 355. Pariſ. 1574. 
+ Vide Keith's Catalogue of Scots Biſhops, page 20. Spotiſwood's Church, page 52. 
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Ferrerius is accuſed of being, like all ſuperficial foreigners, liberal in be: 
towing titles of dignity z and the inſtances quoted in ſuppart of the accuſation 
are lord Kennedy, whom he names as Comes de Caſſilis,” about the year 


1483- And lord Bothwell, who he * was ?“ paulo ante auctus comitatu 
« de Both well. 


Theſe perſons ſtand thus in the record quoted from Rymer, ad annum 2486. 
% Johan. dominum Bothvile, Johan, dominum Kennedy, milites,” which de. 
monſtrates that the titles of dominus and miles ſubſiſted at once in the ſame per- 
ſon ; though the contrary had been ſuppoſed, in the Examination, page 22, in 
the caſe of the Gordons, They were only lords barons in the year 1486; ſo 
that it muſt be confeſſed that our author is here guilty of an error. 


The laſt of Ferrerius's ſuppoſed errors is in the following paragraph, . Hoc 
« eodem tempore delecti ſunt aliquot regni barones; nimirum, Hume, Torrekis, 
„ Oliphant, my lordi, ut ipſi vocant, in ſupplementum parliamenti eorum.“ 


It is owned, by the examiner, that it is hard to ſay what is meant by deledi 
« in ſupplementum parliamenti corum.” It is ſaid, that the expreſſion ſeems 
to import the ſupplying vacant places in parliament ; Torrekis is ſuppoſed Tor- 
reglis. There are ſaid to be almoſt as many errors as words in the paragraph; 


Oliphant is ſhewn to have been a lord of parliament in 1468, Hume in 1473, 
and Drummond in 1458, 


After conſidering the thing duly, all theſe obſervations ſeem to proceed on 
miſtakes. Our author only meant, that the perſons he mentions were choſen 
by the parliament, as a committee for the complaints, which was a ſort of 
ſupplement to the parliament, and to them the word dele#i is properly applied, 
and in the Rolls of Parliament, 1ſt of March, 1482, (i. e. 1483. ſtilo Ro- 
mano, which Ferrerius often uſes) for the barons on the complaints, are the 
lord Oliphant, the laird of Stobhall, Drummond, and fir William Knollis, 
whoſe name probably was miſtaken by the copyiſt, or printer, for Torrekis. 


The 


5 
The only objection to this ſolution is, that Hume is not one of the number ; 
but admitting that to be an error, it is but a trivial one. 


Thus, when all the ſuppoſed errors of this aythor are weighed, it is plain that 
they relate to things which did not happen in his own timez and there ſeems 
to be no good foundation for the many reflections which have been thrown out 
againſt him. The evidence, therefore, which he affords in ſupport of the 
creation of Adam earl of Sutherland, which happened only a few years before 
he wrote, remains good and unexceptionable z and, to uſe the words of the Ex- 
amination, page 30, * ought to have all the authority that is due to a cotempo- 
« rary writer, who, from his connextion with a miniſter of ſtate in the court of 
« Scotland, and his continued reſidence in that country, behoved to know the 
„fact, and to be well ioformed concerning it;“ notwithſtanding his being 
originally“ homo peregrinus, Italus et Piedemontanus,” 
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J N Parliamento excellentiſſimi Principis, ac Domini noſtri metuendiſſimi Domini B. 4. f. 93. 
a 


cobi quarti, Dei Gratia Regis Scotorum illuſtriſſimi, tento apud Edinburgh, in 
prætorio ejuſdem, die veneris, decimo ſeptimo die menſis Octobris Anno Domini 
milleſimo quadringenteſimo octuageſimo octavo Coram præfato ſupremo Domino 
noſtro Rege, ibid perſonaliter ſeden. 

Quo die idem ſupremus Dominus noſter Rex in eodem Parliamenti præſenti- 
bus ſuis tribus ſtatubus, et cum eorund conſenſu, favore, et conſilio, ſua regia 
Majeſtas Recognoſcens, divino numine, ſe regni faſtigia, et præeminentias hæredita- 
tis Jure ſuſcepiſſe idque ſui officii eſſe noſcatur, viros nobiles qui ſuo honori et 
reipublicæ — lurimum affuerunt pramiis tollere, et ad altiores dignitates 
elevare, quo ali ſui ſubditi unius virtutem imitantes, ſe ad ſimilia præparent, et 


remunerationis officio diſponant ſua, ea propter ſacra Majeſtas regia volens, virtu- 


tem viros regalis munificentiæ & liberalitatis nobilitatis proprietates niteſcere 
Dominium de Bothvile fecit, et erexit in unum liberum Comitatum pro tuo 
futuris temporibus, Comitatum de Bothvile nuncupand et dicto Comitatui Domi- 
nium de Creightown cum tenentibus Tenendriis, et libere teaentium Servitiis de 
Bothvile, et Creightown predict, una cum advocationibus, et præſentationibus 
præpoſiturarum præbendarum, et Cappellaniarum de Bothvile et Creightown, una 
cum piſcationibus aque de Clyde et quadraginta mercatis terrarum ferreſtæ de Both- 
vile cum omnibus aliis ſuis pertinen dependen. Juribus, et Annexis, univit et 
incorporavit, et eund Comitatum de Bothvile cum dependen, annexis et pertinen 
— ſuo dilecto familiari Conſanguineo et Conſuli, Patricio Domino Halis, 
= ſuo fideli legalitate, obſequio et obedientia præſtitis, et in Compenſatione 
aboris et expenſarum, dampnii vitæ, et Hereditatis periculi ob regium honorem 
Sumptorum pro regia Serenitate, et reformatione juſticiæ, privorum Concilio op- 
preſſe conceſſit, et donavit in ſuo parliamento prædicto eundemq Patricium 
Dominum Halis in Comitem Creavit et Comitis Titulo decoravit, per præcinc- 
tionem Gladii, ut moris eſt ita quod iple et ſui hæredes pro perpetuo futuris 
temporibus, Comites de Bothvile vocentur, Comitiſque dignitate fulgeant; 


That what is wrote upon this and the preceeding page is copied from the 


Records of Parliament in his Majeſty's General Regiſter Houſe at Edinburgh 
is atteſted by me Keeper of theſe Records, the ſame being examined collated or 
N at the ſight and by the alliſtance of Thomas Longland's Notary 
ublick. 
(Signed) ALEXANDER ROBERTSON. 
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15 ACOBUS, Dei gratia, Rex Scotorum, omnibus probis Hominibus totius 
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terre ſux, Clericis, et Laicis, Salutem ; Cum delectus noſter — 
Robertus Dominus Seytown, ex Clariſſima et illuſtriſſima ſtirpe, vetuſtaque de 
Seytown familia, deſcenderit, que, multis abhinc ſeculis, per noſtros felicis me- 
moriz predeceſſores, optimo dominorum merito dignitatem, et honorem liberi 
baronis, et Domini parliamenti regni noſtri Scotia conſequuta eſt ; cumque ma- 
jores, dicti conſanguinei noltri, in omni officio, et fidelitate verſus nos, et præ- 
deceſſores noſtros, lirmiter permanſerint ;; idemque conſanguineus noſter, ante- 
ceſſorum ſuorum merita, non ſolum adæquaverit, ſed etiam eximiis ſuis virtu- 
tibus, ita de nobis meritus ſit, ut regalis noſtri ſtatus, ac muneris dignitas, et 
munificentia poſtulent, ne patiamur eum, et ſucceſſores ſuos, meritis honoribus, 
et claritudine deſtitui, ſed potius ut egregie factis honor etiam et claritas acce- 
dat; Noveritis igitur, nos de conſilio procerum, et digni regni noſtri primatum 
exigentibus præmiſſis, crealle, ordinaſſe, conſtituiſſe, et erexiſſe tenoreque pra» 
ſentium, creare, ordinare, conſtituere, et erigere antedictum conſanguineum 
noſtrum, Robertum Dominum Seytown, et heredes ſuos maſculos Comites de 
Wentown ; eidemque Roberto, ac heredibus ſuis prædictis, nomen, ſtatum, 
gradum, titulum, honorem, et dignitatem Comitis de Wentown, in omnibus et 
lingulis præminentiis, dignitatibus, honoribus, et ceteris quibuſcunque ejuſmodi, 
ſtatui Comitis de Wentown pertinere, ſeu ſpectare valentibus, damus et concedi- 
mus; ipſumque dictum Robertum, et hæredes ſuos prædictos, hujus- modi ſtatu, 
radu, titulo, honore, et dignitate Comitis de Wentown, per cincturam gladit, 
ac unius cappæ honoris et dignitatis, et circuli aurei circa ry > 7 Pur in- 
lignivimus, inveſtivimus, et realiter nobilitavimus. Tenend et Habend nomen, 
ſtatum, titulum, gradum, honorem et dignitatem Comitis de Wentown pradicti, 
cum ombibus et lingulis præeminentiis, honoribus, et ejus-modi ceteris quibus 
cunque, ſtatui Comitis de Wentown pertinentibus, ſeu ſpectantibus, præfato 
Roberto, Comiti de Wentown, et heredibus ſuis prædictis, in omnibus et ſingulis 
— noſtris heredum, et ſueceſſorum noſtrorum, publiciſque conventioni- 
us, et comitiis, infra dictum noſtrum regnum Scotiæ tenendis; necnon, ut 
habeant cjuſmodi voces, præeminentias, dignitates, ſtatus, honores, et loca in 
omnibus, que aliquis Comes dicti regni noſtri ante hæc tempora, melius honori- 
licentius, et quietius habuit, ſeu uſus, et gaviſus fuit, vel in præſenti gaudet, et 
utitur, et quod dictus Robertus, ct hæredes ſui præfati, ſucceſſive vocitentur, et 
nuncupentnr Comites de Wentown, perpetuo in futurum, et quilibet corum vo- 
citetur, et nuncupetur, ac ut Comites parliamenti, et regni noſtri antedicti, trac- 
tentur, teneantur, et reputentur; ac quilibet corum ſucceſſive tractetur, tenea- 
tur, et reputetur; in cujus rei teſtimonium, præſentibus manu noſtra ſubſcriptis, 
magnum ſigillum noſtrum, appendi mandavimus ;; ex arce noſtra Sancruciana, 
ce decima lexto Novembris, Anno Domini Milleſimo Sexentiſimo; coram his 
teſtibus, prdilectis noſtris conſanguineis, et conſiliariis, Joanne Marchione de 
Hamilton, Comiti Arraniz, Domino Evan, &c. Joanne Comite de Montroiſs, 
Domino Graham, &. Cancellario noſtro, Georgio Mareſcalli Comite Domino 
Keyt, &c, regni noſtri Mariſcallo, dilectis noſtris, familiaribus, conſiliariis, 
Dominis 
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Dominis Jacobo Elphinſton de Barntown Milite, noſtro Secretario, Ricardo 
Cockburne juniore de Clerkingtoun, noſtri ſecreti ſigilli Cuſtode, Militibus ; 
Magiſtro Joanne Skeene, noſtrorum Rotulorum Regiſtri, ac confilii Clerico 
Domino Joanne Cockburne de Ormeſtoun Milite, noſtre Juſticiariazz Clerico, 
Magiſtroque, Willielmo Scott de Ellie, noſtræ Cancellariz Directore. (Sic 
Subr.) Jacobus R. 


That what is wrote on this, and the three preceeding is a juſt Copy of the 
Creation on record in his Majeſty's General Regiſter Houſe at Fdioburgh, is 
atteſted by me Keeper of theſe Records, the ſame being examined, collated, or 
compared in the ſight, and by the aſſiſtance of Robert Jamieſon, Notary Publick. 


Signed ALEXANDER ROBERTSON, 


ROBERT JAMIESON, Not. Pub. 
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ACT ff PARLIAMENT. 1587. 


114. The Commuſſioners of ſmall Barronnet and Freehalder's, has vote in 
Parliament. | 


O UR ſoveraigne Lorde, conſidering the Act of his hieneſſe Parliament, hal- 
den at Linlithgow, the tenth day of December, the zeir of God, ane thouſand, 
five hundreth, fourſcore five zieres; Makand mention how neceſſar it is to his 
Hieneſſe and his Eſtates, to bee trewly informed of the needes and cauſes per- 
taining to his loving ſubjectes in all eſtaites, ſpecially the Commounes of the 
Realme. And remembring of ane gude and loveable Act, made by his hieneſſe 
Progenitour, King James the firſt, of worthy memory, in the Parliament, hal- 
den at Perth, the firſt day of March, the zeir of God ane thouſand, four hun- 
dreth, twenty ſeven zeirs ; annent the Commiſſioners of ſmall Barronnes. in 
Parliament, That his Majeſty and his ſaid Eftaites would ratify and appreeve 
the ſame, to have full effect, and to be putt to execution, in time cumming, 
and of new ſtatute and ordaine for the mair full explanation of the ſame Act 
and certain execution thereof, that precepts ſuld be directed foorth of the Chan- 
cellary, to ane Baron of Ilk ſchire firſt, to conveene the freehalders within the 
ſame ſchire, for chuſing of the Commiſſioners, as is contained in the ſame 
Act. Quhilkis — being anis cholen and ſend to parliament, the 
_ of parliament for conveening of freehalders, to the effect foreſaid, to 
directed to the laſt Commiſſioners of Ilk ſchire, Quhilkis fall cauſe cheiſe 
twa wile men, being the Kings freehalders, reſident indwellers, of the ſchire, of 
gude rent, and weil eftcemed, as Commiſſioners of the ſame ſchire, to have 
power, and to be authoriſed, as the Act proports, under the Commiſſioners ſeal, 
in 
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in place of che ſchirefftsy and thut all freebalders, of the King, under the de- 
groe of relates and Lords of be war ned be proc lamation, to be 
preſent at the chafing the ſaids Commiſſioners, and nane to have voit in their 
dlechion bot dik as hes furtie ſhilling land in free xennendry, halden of the King, 
and has their actual dwelling and reſidence within the fame ſchire; Quhilk mat- 
ter being remitted, be the ſaid eſtaites conveened in the ſaid parliament at Lin- 
lithcow, to the will and good conſideration of our ſaid foveraine Lorde, to 
doe and ordaine therein as his Hieneſſe ſhould think maiſt expedient and re- 
quiſite, betwixt and his next parliament. And now his Majeſty intending, God 
willing, to take ordour for the finall ſetting and eſtabliſhing of that gude forme 
and ordour maiſt meet. and expedient to ſtand in perpetuity in this behalf, 
according to the effect of the ſaid Act of parliament, maid at Linlithcow, in 
conſideration of the great decay of the Eccleſiaſtical Eſtait, and others maiſt ne- 
ceſſair and weighty conſiderations movin his Hieneſſe, Therefore his Majeſtie, 
now after his lawtull and perfite age of XX} zeirs compleit, ſittand in plane 
parliament declares and decernis the ſaid act, maid by King James the firlt, to 
take full effect and execution, and ratifies and apprieves the ſame be thir pre- 
ſents z and for the better execution thereof ordainis the Commiſſioners of all the 
Schrieffedoms of this realme, according to the number preſcrived in the ſaid 
act of parliament to be elected, be the frechalders forefhids, at the firſt head 
court after Michealmals zierly ; or failzing thereof at any other time, quhen the 
ſaids freehalders pleaſe conveene to that effect ; or that his Majeſty fall require 
them thereto. Quhilks conventions his Majeſty declaris and decernis to be lauch- 
full: And the ſaids Commiſſioners being choſen as ſaid is for Ik ſchireffdome, 
their names to be notifyed zierly in writte to the director of the Chancellary, be 
the Commiſſioners of the zeir preceeding, and thereafter quhen ony parliament 
or generall convention is to be halden, that the ſaid Commiſſioners be warned 
at the firſt, be vertew of precepts furth of the Chancellary, or be his Hieneſſe 
miſſive, letters or charges: And in all times hereafter be precepts of the Chan- 
ccllary, as fall be directed to the uther eſtaites : And that all frechalders be taxt 
tor the expenſes of the Commiſſioners of the ſchires paſſing to parliament or 
generall councelles; and letters of poynding or horning to be direct for pay- 
ment of the ſums taxt to that effect, upon an ſimple charge of ſix days warning, 
allenarly : and the ſaids Commiſſioners, authorized with ſufficient commiſſions of 
the ſcheriffedomes, fra quhilk they cum ſealled and ſubſcribed, with ſex, at 
the leaſt, of the Barronnes and freehalders thereof, fall be equall in number 
with the Commiſſioners of Burrows, on the articles, and have vote in parliament 
and generall councelles in time cumming : Ard that his Majeſtys miſſives, be- 
tote generall councelles, ſall be directed to the ſaids Commiſſioners, or certain of 
the maiſt eweſt of them, as to the Commiſſioners of Burrows in time cumming: 
And that the Lords of Councell and Seſſion fall zeirly direct letters, at the in- 
ſtance of the ſaids Commiſſioners, for conveening of freehalders to chuſe the 
Commiſſioners for the next, zcir and making of taxations, to the effect above 
written: And that the compeirance of the ſaids Commiſſioners of the ſchires, 
in parliament or generall councelles, fall relieve the haill remanent ſmall Bar- 
ronnes an trechalcrs of the ſchires of their ſuits and preſence aucht in the faids 
parhaments ; providing alwayes that the ſmall Barronnes obſerve there promiſ- 
les 
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ſes and conditions, maid to his Majeſty ; upon the quhilk declaration and ordi- 
nance maid and be our ſoveraine Lord, fittand in plaine parliament, 
as ſaidis John Murray, of Tullibardip, aſked actes and inſtruments, and David. 
Earle of Crauford, Lord Lind ſay, for himſelf and in name and behalf of uthers 
of the nobility, proteſting in the contrair. 
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J. 


Precept of Clare Conſtat by George Earl of Huntly to John Gordon, 


Ggoxclus Comes Huntly, Dominus Gordon, &c. dileQis noſtris 
Alexandro Gordone Sauchin, ae eorum cuilibet, conjunctim et diviſim, Bal 
livis noſtris in hac parte irrevocabiliter conſtitutis, Salutem: Quia nobis per in 
quiſitionem — — Baronum et libere tenentium, necnon evidentiarum 
antiquarum, quond Adami Gordon luculenter conſtabat quod quond ; Adamus 
Gordon, proavus Joannis Gordone, latoris preſentium, obijt ultimo veſtitus et 
ſaſitus ut de feodo ad pacem et fidem Supreml Domini noſtri Regis de totis et 
Integris Terris de Culquhody molendino de Deſſy, Drumgaſk Belivady cum 
Dimidio ville de Torquhinlaquhy Formaſtoune molendino de Caſteltoun Wral- 
veen Farrer et Drumquhyn, cum pertinen jacen in Boronia de Aboyne, infra 
vicecomitatum de Aþirdene, que de nobis tenentur in Capite, et nunc exiſtunt 
in manibus noſtris, Domini ſuperioris earundem per deceſſum dicti quond; 
Adami : vobis Igitur et veſtrum Cuilibet, conjunctim et diviſim, precipimus et 
. mandamus quatenus dicto Joanni, vel ſuo certo Actornato latori, preſentium 
ſaſinam et poſſeſſionem hereditariam omnium dictarum terrarum de Colquhody, 
molendino de Deſy, Drumgaſk, Belwady, cum dimidio ville de Torquhinlaquhy, 
Formaſtoune, molendino de Caſtletown Vratoun Farrar et Drumquhyn cum per- 
tinen, tradatis, et Deliberatis, aut uſuis veſtrum tradat, aut deliberet, viſis pre- 
ſentibus, - Indilate, ſecundum. tenorem evidentiarum ſuaram Antiquarum : ad 
Quod faciendum vobis et veſtrum cuilibet, conjuctim et diviſim, noſtram plena- 
riam et irrevocabiliter tenore preſentium, commuimus poteſtatem et in ſignum 
ſaline per vos tradit Sigillum veſtrum, in ſecunda cauda poſt noſtrum, preſentibus 
appendatis aut unus — appendat. Datum ſub ſigillo noſtro, Apud Aberdine, 
Pecimo Octavo die menſis Decembris, Anno Domini Milleſimo * na; 
trigeſimo Octavo, coram teſtibus providis viris Willielmo Leſley, de Balquhene, 
Joannæ Leſley, de Wards Joanne Leſlie, de Syd, Sic Subſcribitur. e 


GEORGE EARL of HUNTLY. 
U. 


' 


% nd 1'x © 


b n. 


Ix Dei nomine Amen, Per hoc preſens publicum Inſtrumentum Cunctis 
pateat evidenter, et fit notum, Quod Anno Incarnationis Dominici Milleſimo 
Quingentiſimo — —.— nono, menſis vero Maij, die quinto, Indictione duode- 

cuna, Pontificatus Sanctiſſimi in Chriſto Patris ac Domini noſtri, Dni Pauli, Di- 
vina Providentia, Pape tertii, Anno quiato : In mei notar publici, et Teſtium 
Sub Scriptorum preſentia, perſonaliter conſtitutus, honorabilis vir Alexander 
Gordon, de Sawchin ac Ballivus nobilis et potentis Domini Georgii Comitis de 
Huntlie, habens et temens, in manibus ſuis, quoddam preceptum dicti Comitis, 
lub ejus Sigillo Sigillat ; ac Sublcriptione manuali, quod mihi, notario Sub— 
ſcripto, tradidit, perlegend cujus tenor ſequitur et eſt talis. (icorgius Cemes 
Huntly, Dominus Gordon, &c. Dilectis noſtris Alexandro Gordon, de Sauchin 
et corum, Cuilibet, Conjunclim et Divilim, Balivis noſtris, in hac parte Irrevo- 
cabiliter Conſtitut ; Salutem. Quia nobis per inquiſitionem fide dignorum Ba- 
ronum ct libere tenentium, nec non Evidentiarum quond ; Adumm Gordon Jucu- - 

lenter conſtabat, Quod —_—_— Adamus Gordone proavus Johannis Gordone, 
latoris preſentium, ebijt ultimo, veſtitus et Saſitus ut de ſeodo ad pacem et hdem 
Supremi Domini noſtri regis, de totis et integris terris de Tulqubhody, molendino 
de Deſs Drumgaſk Balwyd, cum dimidio ville de Tarquhinlaquhy, Formeſtoun 
Caſtletown, et molendino ejuſd z Wratoun Farrar et Dalquhyn, cum pertinen : 
jacen ; in Baronia de Aboyne, infra vicecomitatum de Aberdene, que de nobis 
tenentur in Capite, et nunc exiſtunt in manibus noſtris Domini Superioris, earun- 
dem per deceſſum dicti quond ; Adami : vobis igitur et veſtrum Cuilihet, Con- 
junctim et diviſim, precipimus et mandemus, quatenus dicto Johanni vel ſuo 
certo Actornato, latori preſentium, falinam et flionem hereditarium omnium 
dictarum terrarum de Tulquhody molendino de deſs, Drumgafk, Balwyd, cum 
Dimidio ville de Torquillaquhy, Formeſtoun, Caſtletoun et molendino ejuſdz 
Wratoun, Farrar et Dulquhyng, cum pertinentijs, tractatis, et deliberatis, aut 
unus veſtrum tradat aut deliberet, viſis preſentibus, indilate ſecundum tenorem 
evidentiarum ſuarum Antiquarum ; ad quod faciendum vobis et veſtrum cuilibet, 
Conjunctim et Diviſim, noſtram —— et irrevocabiliter, tenore preſentium 
Commitimus poteſtatem. Er in ſignum Saſine, per vos tradit Sigillum veſtrum 

in Secundi Caudi poſt noſtrum preſentibus appendatis aut unus veſtrum 

ndas. Datum ſub figillo noſtro Apud Aberdien, decimo Octavo die — 
ecembris, Anno Domini Milleſimo quingenteſimo X. X. X. mo Octavo, Coram 
Teſtibus providis viris Willielmo Leſiy, de Balquhain, Johanne Leflie de Wards, 
Johanne Leſlie de Syd, Quibus vero perlectis ſufficient que repertis, dictus Bal- 
livus Omnibus melivr modo via et forma, jure pariter et effectu, quibus melius 
et efficacius Scivit, debuit, aut de jure potuit, diſcreto viro Alexandro Murray, 
Actornato ſupraſcript Johannes Gordon Statum poſſeſſionem et Saſinam peredita- 
tarium omnium terrarum dictarem (de) de Calquhody molendino, de Deſs, 
Drumgaſk, Balwyd, cum dimidio velle de Terquhillaquhy Formeſtoun, Caſtle- 
toun et molendino ejuſd Wratoun Farrar et Dalquhyng cum partinen juxta mo- 
dum 
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dum et formam in hujuſmodi, precepto ſeu Content dedit et deliberavit, ac 
cundem Alexandrum Actornatum in hujuſmodi, terris prenominatis per terre et 
lapidis traditionem ut moris eſt debite et realiter inveltivit, ac in ſignum poſſeſſi- 
onis fic tradit eundem Alexandrum, in Domibus incluſit et unum bovem de 
Communi Campo ville de Formeſtoun elegit appretiat ad quin quaginta ſolidos, 
monete Scotie, ſuper Omnibus quibus et ſingulis ſupraſcript Alexander Gordone, 
a me notario publico ſubſcripto, ſibi fieri petijt Inſtrumentum, ſeu Inſtrumenta, 
publicum ſeu publica, unum ac plura. Acta erant hoc Apud loca dictarum terra- 
rum nominat, horas Octavas, nonas, decimas, undecimas, duodecimas, ante 
meridiem; et horas primam m 3m —_—_— et Quintam, poſt Meridiem, 
ſub die, menſe, anno, Indictione, et pentificatu quibus tupra, preſentibus ibidem 
Johanne Chapman, Johanne Gleneſk, Johanne Wauch Thoma Wauch, Wil- 
liclmo Hugh, Domino Roberto Schewis, Rectore de Cuſſing, Johanne Roſs, 
Williclmo Piper, Alexandro Davidſone, Jacobo Ezed, et Jacobs Kichy, Teſti- 
teus, ad premiſa vocatis, pariter et Rogatus. 1 
Et Ego Dominus Jaſperus Hay — St. Andreæ, dioceſis publicus, Sa- 
cri Auctoritate Apoſtolicà notarius quia premiſſis Omnibus et — dum 
ſic ut premittitur, gone dice renter et ſurent, una cum pronominatis teſti- 
bus preſens, perſonaliter interfui, eaque omnia et ſingula fic fieri Scivi vidi, et 
Audivi, ac in notam Cepi Ideoque hoc preſens publicum Inſtrumentum, manu 
mea fideliter ſcriptum, exinde Confeci, et in hane publicam forniam, Inſtru- 
menti redigi, ſignoque, nomine et ſubſcriptione, meis ſolitis, et Conſuetis, Sig- 
navi, rogatus et requiſitus. In fidem et teſtimonium omnium et ſingulorum 
et premiſlorum veritatis. | | n 


What is contained on this and the four preceeding pages, marked with the 
initials is à juſt copy of the precept of Clare Conſtat, by George Earl of 
Huntly to ſotn Gordon, and fafine of John Gordon; taken by me from the 
principal charter, and compared therewith, „ 904 


— 


Signed | | 
JAMES ALJSON- © 
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I. 


To all and ſundry whom theſe preſents do or may concern, John Camp- 
bell-Hooke, of Bangeſton, Eſquire ; Lyon, King of Arms, doth hereby cer- 
tify and declare, that there are two entries of the Arms of the deceaſed 
John Earl of Sutherland, Lord Strathnaver, recorded in the Publick Regi- 
ſter of Arms for Scotland, in the Lyon-office at Edinburgh ; of the firſt of 
which entries the Tenor follows : The Right Honourable John Earl of Su- 
therland, Lord Strathnaver, bears, quarterly quartered, as follows : Firſt, Gules, 
three Stars Or, as the paternal Coat of the Name of Sutherland. Second and 
Third, the Arms of Huntlie quartered, viz. Firſt, Azure, three Boar's Heads 
coup'd Or, be the Name of Gordon: Second, Or, three Lyon's Heads crazed 
Gules, be the Name of Badzenoch : Third, Azure, three Creſcents within 
double Treſſure; counterflowered Gules be the Name of Seton: Fourth, 
Azure, three Fraſes Argent be the Name of Fraſer—the laſt—as the firſt— 
above the ſhield his crown—Over the ſame an Helmet befitting his quality— 
A mantle Gules, doubled Ermine—Next on an Torſe for his Creſt—a Cat-a- 
mountain—Saliant argent—armed Gules, ſupported by two Savages, wreathed 
about the Head and Middle with Laurel, holding in their Hands a Batton, all 
* ſtanding upon an Compartment placed underneath, the Motto in an Eſ- 
croll above, Without Fear, Extracted upon this and the preceding page, at. 
Edinburgh, the 29th of December, 1769 Years, by 


Signed 


THOMAS BRODIE, Lyon Depute. 


II. 


To all and ſundry whom theſe preſents do or may concern, John Camp- 
bell-Hooke, of * Eſquire; Lyon, King of Arms, doth hereby cer- 
tify and declare, that there are two entries of the Arms of the deceaſed 
John Earl. of Sutherland, Lord Strathnaver, recofded in the Publick Regiſter 
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of Arms for Scotland, in the Lyon-office at Edinburgh of. the tecong of | 
which entries the Tenor follows : The 9 Honourable John Earl of oof 
therland, one of the Knights Comp: the moſt * noble 
Order of the Thiſtle, by virtue of e Royal " bears 
Gules, three Mollets Or, * ny or of a dou 1. Tron flower'd 


and counterflower'd with flower-de-Lis of the firſt, all within the Order of St. 
Andrew—Creſt—a Catt-a-mounting Salient—Su porters—two Savages, wreath- 


ed about the Head -and-Loins with Laurel, holding Battons in their hands pro- 
per, gh of bes pon a Cop Copartment—Motto, * Extracted at Edinburgh, 


— 29th of 


mber, 1769 Years, by 
Signed 


THOMAS BRODIE, Lion Depute. 
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APPENDIX V. 


RECORDS ff PARLIAMENT. 


In Parliamento tento Apud Edinburgh, 15mo. Martii, Anno Do- 
mini, 1542. | 


HE quhilk day my Lord Governour, with aviſe and conſent of the thre 

aitis of Parliament, has criate, maid, and ordainit ane nobill and mighty 

man, Andro, fumetyme Lord Avindale, Baroun and Barounrent, and EY of 

our ſoveraine Ladyes parliament ; and to be called, he and his ſucceſſouris, in 

tyme to cum, Lord Stewart of Ochiltre, and to haif vote and place in the 
arliament, as uyeris Lordis of the realme aucht and ſould haif in the ſamyn 
ifand all honours and dignitys offerand yrto. 


M— 


— —— — 


II. 
Carta Andree Domini Avendale. 


J ACOBUS, &c. Sciatis nos quandam Cartam Donationis, factam per Jacobum 
5 lamiltoun, de Finnart Militem, Conſanguinco noſtro Andree Domino Aven- 
dale Heredibus ſuis et aſſignatis hereditarie de totis et integris diCti Jacobi 
Caſtro et Fortalicio de Uchiltree, ac de omnibus et ſingulis terris ſuis antiqui 
extentus ſubſcript, viz. quinque librat, "Terrarum Dominicalium de le Manys 
vulgo nuncupat, &c. In excambium pro omnibus et ſingulis Terris antiqui 
extentus ſubſcript, viz. Terris dominicalibus le over et nether Manis de Aven- 
dale nuncupat. extenden ad octo mercat. Terrarum cum Caſtro Fertalicio, 
&c, Ultimo Auguſti 1534. Quamquid Cartam Confirmamus Apud Strive- 
ling 2do. die Menſis Septembris, Anno Domini 1534, et regni noltri 
2ZI1IMo. 


III. 
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Carta Andree Domine Avendale. 


Jacos US, &c. Sciatis nos quandam Cartam Donationis fact. per Jacobumg N 23 
Hamiltoun de Fynnart Militem conſanguineo noſtro Andree Domino Avendale in“ No. 153: 
libero Tencmento, five vitali reditu, pro toto tempore vite ſue et Andree | 
Stewart ejus filio et Heredi apparenti in feodo heredibus ſuis et aſſignatis he- 
reditarie de omnibus et ſingulis dicti Jacobi Terris et Baronia de Uchiltree cum 
artibus, &c. except. Caſtro et Fortalicio de Uchiltree, ac omnibus et ſingulis 
Irerris antiqui extentus ſubſcript, viz. quinque libratis Terrarum dominicalium le 
Manys vulgo nuncupat, &c. In excambium pro omnibus & ſingulis Terris 
antiqui extentus ſubſcripr, viz. quatuor mercatis Teneram de Cauldſtreme, &c, et 
Baronie de Avendale, &c. Ultimo Auguſti 1 534-' ' Quamquid, cartam, &c. 
Confirmamus, &c. Apud Striveling 2do, die Menſis Septembris, Anno Do- 
mini 1534, et regni noſtro 21mo, | 


IV. E 


In Parliamento tento apud Edinbug amo die Menſis Decembris, whe 
Damini, 1543. 2 


A NENT che ſummondlis raiſit at the inſtance of James Hamiltoun, ſon B. 10, 2 
and appearand air of Umql. James Hamiltoun of Fynnart, Knight, againſt fol. 10%, 
James Erle of Arrane, Tutor to the Queenis Grace, Protectour and Governour | 
of this Realme; Mr. Henry Lawder, her Grace Advocate, and Thomas Men- 
vies of Pittfoddellis, her Comptroller, and all and ſundry uthers haifand intereſt 
in the ſaid macter, That is to ſay, the ſaids perſonis to produce the pretendit 
Act of adjournale, ſentence and proceſs of fortaltour given the 16th day of the 
month of Auguſt, the yeir of God 1540 yeires, fyndand and decernand That 
all the ſaid Umgl. James Hamiltoun of Fynnart, Knight, committit art and 
part of the reatondble imagination, inventiown and conſultatioun, ſchutting 
and emiſſion of Gunnis furth of the Palice of Linlithgow and * of the 
ſamyn at the proper perſoun of Umql. our moſt ſerene fader, and perſouiſis 
being in cumpany with him for the tyme, baith the tyme yathe came to the town 
of Lynlithgow and the tyme yat he paſſit fra the ſamyn; and that he com- 
mittit art and part of the treſonable imaginatioun, inventioun and conſulta- 
tion of ſlaughter of the ſamyn our Uma]. fader, the tyme yat he ſpake with 
Archibald Douglace and James Douglas of Parkhede, at the chapell of ſan& 
Leonard, beſeyde Edinburgh, efter the forfaltour of Archibald, ſometyme Earle 
of Ariguiſs, George Douglas, his _— and the ſaid Archibald W 

5 | ader, 


ti 
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fader, bruyr. and yartor decernand be laude and be decreet that the ſaid Umgl. 
—_ of — Knight, had forfaltit to our faid Umql. ſerene fader, his 
ite landis, rentis, eſſionis and all and ſundry his gudis, moveable and 
immoveable as in the proceſs of forfaltour, act of adjornale, and ſentence, 
led and given yrupon, mair fullellie is contenit, and to heir and fee the 
ſaid pretendit proceſs, act of adjornale and ſentente of torfaltour be ſenſe- 
ment of the three eſtaites of our realme in our ſaid parliament, to be de- 
cernit of the law, to have been fra the beginning and for to be in all tyme 
for to cum, in the ſelf, null and of na ſtrength; and be nulite led and 
deducit, and the ſamyn, in ſa far as yai may of the Jaw appear of valour and 
ſtrength: And to heir and fee rhe ſamyn retreittit, caſſit and annullit, in 
the foreſaid manner, togidder with the annexation of the landis of the ſaid 
Umql. James, Knight, to our crown, be the act of Umql. our derreſt fader, 
in his parliament, halden at Edinburgh, the tenth day of December, in the 
year of God 1540 yeirisz with all that followis 8 And alſua to heir 
and ſee the ſaid James, as air and fone to the ſaid Umql. James, Knight, 
to be reſtorit and reponit in integrum againis, the ſaid act of adjournale, pro- 
ceſs and dome of forfaltour, and he as fone and lauchfull air to the ſaid Uma]. 
James, his fader, decernit to ſucceid to his landis, offices, lordchipp's, gudis, 
moveable and immoveable, als lauchfullic: As the ſaid pretendit ſentence of 
forfaltour had never been lede and promulgate againſt the ſaid Umql. James, 
his fader, for divers reſſonis and cauſes, like as at mair length is contenit in 
the ſaid ſummondis, &c. My Lord Governour, with aviſe of the three eſtaites 
of parliament, and be feaſement of the ſamyn, retretis, reſcindis, caſſis and 
and annullis the faid pretendit act of adjornale, ſentence and proceſs of for- 
faltour, led and given agains the ſaid Umql. Sir James, in manner foreſaid; 
and decernis and declaris the ſamyn be ſenſement of this preſent parliament, 
to have bene fra the beginning, and to be in all tyme cumming, in the ſelf, 
null and of na ſtrength, « dder with the act of annexation of parliament, 
of the landis of the ſaid Umql. Sir James, to the crown with all that fol- 
lowit yrupon, &c. | 


— — — — — * * 2 


2 
PARLIAMENT RECORDS. 


Tuar Sir James Hamiltoun ſtands on the Rolls of Parliament, holden at 
8 upon the tenth and twelth days of June, one thouſand five hun- 
dred and thirty-five years, is atteſted by me, Keeper of the Records in his 
Majeſty's Genera) Regiſter-Houſe at Edinburgh. 


Signed 
ALEX. ROBERTSON, 
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VI. 
cen acehi Bols. 


M ARIA, &c, Dediſſe, &c. dilecto noſtro Jacobo Hamiltoun de Craw- 
furd Johnne Militi et Domini Helene Cunnynghame ejus ſponſe, &c. Omnes 
et ſingulas Terras et Baronias ſubtus ſpecificat, viz. omnes et ſingulas Terras 
Dominium et Baroniam de Avendale, cum Caſtro fortalicio, &c. Terras de 
Haſſelden in Milmurelands, &c. Omnes et ſingulas Terras de Sandcholm et 
Brumelands cum pertinen. Totas et integras Terras & Baroniam de Crawfurd 
Johnne, &c. Apud Strivelling 2omo. die Menſis Aprilis, Anno Domini 1 565, 
et regni noſtri 23tio. | ' 
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J ACOBUS, &c. quandoquidem nos intelligentes, tam honorem Titulum et 
dignitatem, quam predia demortut Roberti domini Simpile Deficien, heredibu; 
maſculis de Suo Corpore, Domine Anne Sempile filie ſue legitime natu maxime, 
nunc Sponle Francitc Abercrombie de Fetternier, et heredibus de ejus corpore 
legitime procreand cognomen de Simpill Afſumentibus, atque nomen et Inſigma 
Armorca de Simpill tamiliæ cjuſdlem, abſque ulla immutatione gerentibus, per 
Ipſum quondaim Roberwm Dominum Sempill proviſa fuiſſe ; dictumque Ro- 
bertum, et Franciſcum Dominum Sempill cjus ſilium nunc Demortuos elle, 
nullis heredibus maſculis de corum Corporibus exiſten. Atque etiam Robertum 
Sempilt heredem maſculum, dict demortui Roberti Domini Sempile, et Fran- 
ciſci Domini Sempile ejus filius, Omnem Omnino titulum jus ſeu juris pretextum, 

ue ad titulum Domini Sempile habebat, ſeu pretendere poterat, in manibus 
noſtris Reſignaſſe, in tavorem pretate Dominz Annæ Sempile dicti Sui mariti, 
Eorumque preſcript. Noſque pariter, a quo tanquam primevo fonte et Scatu- 
rigine, Honores Omnes in Dominijs hiſce noſtris unice promanent ſerio perpen- 
dentes, perplurimum Corone noſtre intereſſe, tam dignitatem et honorem, quam 
predia et poſſeſſiones antiquarum et fidehum familiarum preſervare, atque ſcre- 
niſſimum noſtrum fratrem, . Illuſtriſimum noſtrum pa trem, alioſq; Auguſtiſſimos 
noſtros anteceſſores ſolitos fuiſſe Nobiliſſimas et Antiquiffimas familias Regni 
noſtre Scotia Continuare, in Succeſſione filiæ generoſo Cuidam et benemerito 
nubentis, (quiquidem ejuſq; heredes Cognomen et Inſignia Armoria familie gerit, 
ct aflumit) Norumq; maritos, Eodem titulo in liberos ſuos Continuande ho- 
norari. Noſque fidem certiores facti, de ſervitus eximijs perplurimis perfamiliam 
de Sempile Coronm noſtræ preſlitis, deq; corum ſideſitate et perpeſſionibus, ob 
ſirman ſuam Juribus Regijs adheſionem duran nuperimis Commotionibus prop- 
ter, que Franciſcus et Robertus Dominus Sempile cjus Frater proſcripti et 
mulctate furre, corum Domus direpte, et Tenentes ſui et predia militibus per 
peſſa, perque Rebellium et ſeditionem prevalentem Tyrannidem, Omnino de- 
valtata ; noſque etiam benigne Cupidi, quod poſſeſſioncs et dignitas familia: de 
Sempile in periona dicte dominæ Annz Sempile, mariti ſui, Eorumque herectum 
Malculorum Contirmentur et Stabilientur. Noveritis Igitur nos Ratucaſſe Con- 
hrmaſſe et Approbaſle, tenoreq; preſentum Ratiſicare mare et approbare, 


Obligationem talſiæ et proviſionis per dictum demortuum Robertum Dominum 


Semple 
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Sempile Conceſs. per quam poſſeſſiones Honor et dignitas ejus, deficientibus he- 
redibus maſculis, de ejus Corpore, (quiquidem Catus nunc exiſtit) In favorem 
prodicte dominz Annæ Sempile filiæ ſue legitime natu maxime proviſa fuere, 
atque etiam Jus perdict; heredem Maſculum in ejus favorem conceſs. omniaq; 
alia Jura que ad poſſeſſiones et predia aut dignitatem familize de Sempile ipſa 
habet, perq; preſentis dictam dominam Annam Sempile ejuſque heredes maſculos 
in preſenti hoc, ſeu ſubſequenti ſuo matrimonio ſucceſſive, Titulo, Dignitate, Gradu 
ct — Anteceſſoribus ſuis temporibus retroactis debit, per ipſos poſſeſs, tam 
plene adeoque Libere ejuſdem datæ et antiquitates Jun codem poſſidere, aut 
poſſidere potuere frui aut gaudere Ordinamus; noſque etiam pleniſſime certi- 
orati, non ſolum de fidelitate et zelo prenominati Franciſci Abercromby de Fetter- 
nier erga ſervitium noſtrum, verum etiam demeriits et perpeſſionibus eximijs de- 
mortue Alexri Abercromby de Fetternier ſui patris, Tempore nuperrimarum In- 
teliciſſemarum Commotionum Regiorum noſtrorum, Jurium propugnatoris ſere- 
niſſimi, quique in prelio illo Apud Alford cum montis Rofarum Marchione per- 
ſonaliter interfuit, cumque Gordonii Domino adderat Tempore ſui Trucidationis; 
Igitur nominaſle creaſſe et inauguraſſe, tenoreque preſentium ex prerogativa noſtra 
Regale, proprie noſtre motu ac certa ſcientia, creare conſtituere, et inaugurare 
pretatum Franciſcum Abercromby de Fetternier, (omnimodo aſſumentem Cog- 
nomen de Sempile ac Inſignia Gentilitia ejuſdem Gerentem) Liberum Dominum 
Dominum Glasford Denominand; duran; omnibus ſue vite diebus, Cum univerſis 
privilegijs et ptæeminentiis tam in parliamentis quam alijs conventibus predictæ 
dignitati Competen. Cum Sciz. Libiri ſui dicti matrimony, tanquam heredes ſuz 
matris ſucceſfari ſint in Antiqua dignitate et precedentia familiz de Sempile et 
Antiquorum Dominorum cjuſdem (excluſis Omnimodo liberis in ullo alio Matri- 
monio) cum Omnibus privilegiis et Immunitatibus, ad Dignitatem gradum et Or- 
dinem Domini in Dicto Regno Pertinen. et Speftan. In cujus rei Teſtimoniu n. 
Apud Whythall, July 25, 1685. 


II. 


Diploma Walteri Comitis de Tarras. 


E AROLUS, &c. Sciatis Cumq; nobis Conſtiterit dilectum noſtrum Wal-SB- 58. 
terum Scott Juniorem de 23 nunc vero maritum dilectæ noſtræ Conſan- & fol. 3˙ 


guinee Mariæ Comitiſſæ de Buccleugh opibus ſatis inſtructum eſſe pro obeunda 
ignitate et titulo Comitis Quem in Eum conferre Decrevimus ut animus ei ad- 
datur ad perſiſtendum fideliter in noſtro ſervitio Qua propter, &c. fecimus, & c. pre- 
nominatum Walterum Comitem de Tarras et Dominum Almoor et Campcaſtill 
ad dies vite ejus naturalis ut ita deſignetur et Denominetur, &c. -Apud Aulam 
noſttam de Whythall to. Septembris 1 1 
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III. 
Diploma Jacobi Ducts Hamiltenii, &c. 


B. 57: of ROI. US. &c. Fecimus, &c. prefatum Jacobum Hamiltonii Marchi- 
ol. 309, 


| onem Ducem 1Hamiltonii Marchionem Clidiſdalie Comitem Arrame & Catabrigie, 
Dominum Avennie & Innerdalic, Dan. Conceden, & Commiten. quemmadmo- 
dum, Nos, pro nobis, et ſucceſſoribus noſtris, Damus Concedimus et Committi— 
mus illi ejuſq; heredibus maſculis de corpore ſuo ligittime procreandis ; Quibus 
dificientibus fideliſſimo noſtro Confanguineo et Conſiliario Willielmo Comiti de 
Lanerk, &c. noſtro ſecretario, ejus patri, et heredibus malſculiis de Corpore dicti 
Willielni Comitis de Lanerk legittime procreatis vel procreandis ; quibus etiam 
deficientibus, heredi ſemelle natu maxime ablſg; diviſione de corpore dicti Jacobi 
Marchionis de Hamiltoun jam procreate ſeu procreande & heredibus maſculis 
de corpore difti heredis ſemelle natu maxime legittime procreandis, Cognomen 
de Hamiltoun, et inſignia familic, de Hamiltoun geren. (que ſibi ſemper aſſu- 
mere et Omni tempore futuro Geſtare tenebuntur & Aſtringentur) Quibus om» 
nibus deficientibus, prefato Jacobo Hamiltonii Marchioni Suiſq; propinquioribus 
legitimis heredibus quibuſcunque, Titulum Gradum ac Dignitatem Ducis cum 
omnibus & ſingulis prerogativis præementiis priviligiis Dignitatibus et immunita- 
tibus co pertinen. et Spectan. quibus honore ordine et Gradu Dignitatis inveſtivi- 
mus et nobilitavimus, tenoreque preſentium inveſtimus et — nga dictum 
Jacobum Hamiltonit Marchionem cjuſq; heredes maſculos, alioſq; Tallie predict. 
ut, Omni tempore futuro, Duces Hamiltonii Clidſdalie Marchiones Arranie et 
Cantabrigie Comites Avennie et Innerdalie Domini, nuncupentur et Deſignentur, 
&c. Apud Oxſuird, 12mo. Aprilis, 1643, | 
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Carta Tohannis Domini Kennedy. 
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] ACOBUS, Dei Gratia Rex Scotorum, Omnibus probis hominibus ſuis ad N 
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quos preſentes litere pervenerint, ſalutem; ſciatis nos dediſſe conceſſiſſe, et hac 
preſenti Carta noſtra, confirmaſſe, delecto conſanguineo noſtro David Kennedy 
filio et heredi apparenti, delecti conſanguinei noſtri Joannis Domini Kennedy, 
Omnes et lingulas Terras et Baronias de Caſſills et Dunure, cum Caſtris for- 
taliciis annexis dependentiis tenentibus tenandris libere tenentium ſervitiis earun- 
dem; una cum jure patronatus advocatione et donatione prepoſiture Eccleſiæ 
Collegiate de Maybole et prebendarum ejuſdem ; nec non terras de Gervane et 
Glenop, cum ſuis pertinen. Jacen. in Comitatu de Carric, infra vicecomitatum 
noſtrum de Are; — terræ baroniæ de Caſſills et Dunure, cum caſtris 
fortaliciis annexis dependentiis tenentibus tenandriis ac libere tenentium ſervitiis 
carundem, una cum jure patronatus advocatione et donatione præpoſituræ Ec- 
cleſiæ Collegiate de Maybole et 2 ejuſd; nec non terrz de Girvane 
et Glennop cum ſuis pertinen. ſuerunt dicti Johannis Domini Kennedy heredi- 
rarie ; et quas et que idem Johannes Dominus Kennedy non vi aut metu ductus, 
nec errore lapſus fed ſua mera et ſpontanea voluntate, in manibus noſtris tanqm. 
in manibus Comitis de Carrick, apud Striveling per fuſtim et baculum, et ſuos 
procuratores ad hoc legittime conſtitutos, ſurſum reddidit, pureque ſimpliciter 
relignavit, ac totum jus et clameum que in dictis terris baroniis caſtris fortaliciis 
anne xis dependentiis tenentibus tenandriis libere tenentium ſervitiis jure patro- 
natus advocatione et donatione prepoſiture prebendarium predict. cum ſuis perti- 
nen, habuit, ſeu habere potuit, pro le et heredibus ſuis omnino quiete clamavit 
imperpetuum. Tenend. et habend. omnes et ſingulas predictas terras et Baro- 
nias de Caſſills et Dunure, cum caſtris fortalicus annexis dependentiis tenenti- 
bus tenandriis libere tenentium lervitis earund. una cum jure patronatus advo- 
catione et donatione prepoſiture Eccleſize Collegiate de Maybole et prebendarium 
ejuld, nec non terras de Girvane et Glennop, cum ſuis pertinen. dicto David 
Kennedy, et heredibus luis, de nobis et ſueceſſoribus noſtris tanquam Comitibus 
de Carrick, in feodo et hereditate imperpetuum: Per omnes rectas metas fuas 
antiquas et divilas prout jacent in longitudine et latitudine in boſcis, planis, moris, 
marelis vits ſemitis aquis flagnis rivulis pratis paſcuis et paſturis molendints 
multuris et corum ſequelis aucupationibus venationibus piſcationibus petariis 
turbaris carbonariis lapicidiis lapide et calce fabrilibus braſinis brueriis et ge- 
naltis, cum curiis et earum exitibus harczeldis bludewitis et merchetis muli- 
crum cum furca foſſa ſok ſak tholl theme infangthief outfangthief pit et 

gallows, of 
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gallews, a” cum omnibus aliis et ſingulis libertatibus conunoditatibus et aſi- 
umentis ac juſſis pertinen, ſuis quibulcung; tam non nominatis, quam nominatis, 
tam ſubtus terra, quam ſupra terram, procvl et prope ad predict. tertas baronias 
eajlra fortalicia, cum annexis dependentiis tenentibus tenandrits Nibere tenen— 
trum ſervitiis jure patronatus una cum advocatione et donatione prepoſituræ 
Fecleſia Collegiate pratbendarum predict. cum ſuis pertinen. ſpectan. ſeu juſte 
ſhectare valen. quomodohibet in futurum, adco libere quiete plenarie integte 
honorifice bene et in pace, in omnibus et per omnia, ſicut dictus Johannes Do— 
minus Kennedy aut predeceſſores ful vredice terras baropnias, caltra fortalic'a, 
cum annexis dependentiis tenentibus tenandlriis libere tenentium ſervitiis jure 
patronatus, una cum advocatione et donatione propoſituræ Hccleſiæ Collegiate 
prebendarum gone cum ſuis pertinen, de nobis aut predece ſſoribus noſtris 
comitibus de Carrick, ante dictam reſignationem, nobis inde factam liberius te- 
nuit ſeu poſledit tenuerunt ſeu poſſederunt Ac ſecundum tenorem antiquarum infeo- 
dationum ets deſuper confett, Reddendo inde annuatim dictus David et heredes 
ſui nobis et ſucceſſoribus noſtris Comitibus de Carrick, jura et ſervitia de 
dictis terris, baroniis, caſtris fortaliciis, cum annexis dependentiis tenentibus te- 
nandriis libere tenentium ſervitiis jure patronatus advocatione et donatione pre- 
prepoſiture prebendarum ——— cum ſuis pertinen. ante dictam reſiignationem 
nobis debita et conſueta: Refervato tamen libero tenemento omnium et ſingula- 
rum predictarum terrarum de Caſſills et -Dunnure, cum caſtris fortaliciis an- 
nexis dependentiis tenentibus tenandriis libere tenentium ſervitiis earund. una 
cum jure patronatus advocatione et donatione prepoſiture Eccleſiæ Collegiate 
de Maybole et prebendarum — Ac etiam terrarum de Girvane de Glennop, 
cum ſuis pertinen. prefato Johanni Domino Kennedy, pro toto tempore vitz 
ſux In cuyus rei teſtimonium preſenti cartæ noſtri magnum ſigillum noſtrum 
apponi precepimus ; teſtibus Reverendiſſimo in Chriſto patre, noſtroq; cariſſimo 
fratre, — Sancti Andrea Archiepiſcopo, &c. reverendo in Chriſto patre 
Willielmo Epiſcopo Aberdonen. noſtri ſecreti ſigilli cuſtode, dilectis conſangui- 
neis noſtris, Archibaldo Comite de Ergyle, Domino Campbell et Lorne ma— 
giſtro hoſpitii noſtri, Alexandro Domino Hume magno Camerario noſtro, An- 
drea Nomino Gray juſticiaro noſtro, venerabilibus in Chriſto patribus, Georgio 
Abbate Sanctæ Crucis prope Edinburgh, Jacobo Abbate de Scona, et dilectis 
Clericis noſtris Mris Ricardo Murhead Decano Glaſguen; Secretario noſtro, ct Ga- 
vino Dunbar Decano Moravien noſtrorum Rotulorum et Regiſtri ac Concilii Cle- 
rico; Apud Striveling, decimo Septimo die menſis Februarii, Anno Domini 
milleſimo quingenteſimo primo, et Regni noſtri Decimo quarto. 


That what is contained on this and the four preceding pages is a juſt copy 
taken from the Records in his Majeſty's general Regiſter Houſe, is atteſted by 
me, Keeper of t heſe Records, at Edinburgh, the ſame being examined, collated, 
or -* at the Sight, and by the Aſſiſtance of Thomas Longland's Notar) 
Publcik. 

(Signed) ALEXANDER ROBERTSON. 


THOMAS LONGLANDS, Not. Pub. 
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At Edinburgh, the Sixteenth Day of January, One Thouſand, Seven 
Hundred and Sixty Seven Years | 


Tus which day, in preſence of me, Notary Public and witneſſes after de- 
ſigned and ſubſcribing, appeared John” Davidſon writer to the ſignet as procu- 
rator for, and in the name of, Sir Robert Gordon, of Gordonſton, Premier 
Knight, Baronet of Scotland, and undoubted heir male of the laſt Earl of Su- 
cherland, whoſe power of procuratory was well known to me, the ſaid Notar 

Public, and paſſed with us to the perſonal preſence of Mr. John Mackenzie 
writer to the ſignet, the known agent and doer of the late William Earl of 
Sutherland, and one of the Tutors of Lady Elizabeth Gordon, alias Suther- 
land, only child of the ſaid late Earl, and as agent for her other Tutors—and 
repreſented to him, That, ſoon after the ſaid late Earle's death, the ſaid Mr, 
John Mackenzie had been acquainted, by the ſaid John Davidſon, that he was 
employed by the ſaid Sir Robert Gordon, the undoubted heir male of the late 
Earl of Sutherland, to enquire into the matter of the peerage and title of 
dignity of Earl of Sutherland, ſo as it might be known, whether Lady Eli- 
aber had any claim to that title, or, if the ſame, agreeable to the deciſions of 
the court of Seſſion, in this caſe, in the year 1706; and in the caſe of Lovat, 
and the deciſion of the Houſe of Peers, in the caſe of Caſſils, came to the ſaid 
Sir Robert Gordon, as heir male aforeſaid ; and that Sir Robert hoped the Tu- 
tors would be ſo obliging as to ſhew him and his doers the writings, in the 
cuſtody of the family of Sutherland, which might tend to clear up that mat-. 
ter; and that this, in the end, was _ for the intereſt of their pupil, becauſe, 
if her claim appeared good to the counſel of Sir Robert Gordon, after their ſee- 
ing, theſe whole writings then Sir Robert would acquieſce in it; and if theſe 
writings vouched the right to be in Sir Robert, it was a matter of juſtice to 
ſhow the ſame to him; he had a right to ſce them, and that right would, at 
laſt, be enforced with the proper remedy ; but for which, Sir Robert hoped, 
the Tutors of the Lady would ſave him, her couſin and preſumptive heir male, 
the trouble of an application, by giving him a full and fair inſpection of all 
the writings they had concerning that HO That the ſaid John Dy 
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had afterwards, on the fourteenth of November laſt, by advice of Sir Robert 
Gordon's counſel, wrotg a letter to the ſaid Mr. — Mackenzie, deſiring him 
to call a meeting of the ſaid Tutors, and to lay before them Sir Robert's 
requeſt of inſpection of the papers which were produced in the court of Sef- 
fron, in the proceſs of precedency with the Earl of Crawford, and all the 
papers which were in the late Earl's or his doers poſſeſſion, on which the 
proof of the deſcent of the title to heirs female is grounded, or which alcertain 


the right to the title to have been in Adam Gordon, Earl of Sutherland; alſo . 


the retours of the heirs, and the writings which ſhow the ſettlements of the 
family eftate, preceding the year 1636, or the times of the births, deaths or 
marriages, 1 ſtate of the poſſeſſors thereof, or their iſſue, all which may tend 
to clear up the queſtion of the right to that title, and to give him their anſwer 
and acquainted him that copies of that letter were ſent to other tour of the tu- 
tors named to the ſaid lady; that ſoon thereafter ſome meetings of the tutors 
were held, and afterwards ſome of the _ which were produced in the pro- 
ceſs 1706, were ſhowen by Mr. Alexander Mackenzie, writer to the ſignet, to 
the ſaid John Davidſon However, one paper, viz. the copy of the decreet or ratifica- 
tion in counſel, in the year 1617, of the decreet of ranking the nobility, which ſhews 
a new title in the family, viz. Lord Gordon, of Dornock, was not ſhewn ; that 
thereafter the ſaid John Davidſon delivered to the ſaid Alexander Mackenzie a 
ſchedule, or liſt of ſundry papers, of which Sir Robert deſired to have inſpection, 
and of which the ſaid John Davidſon, on the day and date hereof, alſo gave a 
copy to the ſaid Mr. John Mackenzie, and of which a COPY» as relative hereto, 
is annexed, of which Mr. Alexander Mackenzie had alſo ſhewed him ſome, but 
declined to ſhew him the reſt, and particularly Alexander's ſervice to Earl Adam, 
dated in the year 1590, and writes of Tillichoudie, and many others: and yet 
that he could obtain no other anſwer to his letter, nor notice whether he was to 
fee the ſaid other writings in the cuſtody of the ſaid tutors , but only that the tutors 
were to look at the papers and were to give no anſwer. That the counſel of Sir 
Robert Gordo, had thereupon adviſed the ſaid John Davidſon to repreſent thefe 
things to the ſaid Mr. John Mackenzie under form of Inſtrument which he now 
did , accordingly, and proteſted againſt the ſaid Mr. John Mackenzie for himſelf, 
and as Agent for all the accepting tutors of the ſaid Lady, for not giving inſpec- 
tion to the ſaid Sir Robert Gordon, of the ſaid writings, and that they ſhould 
not preſume to aſſume or uſe the title of dignity or peerage of Sutherland, as 
belonging to their ſaid pupil, contrary to the ſaid deciſions, until it was aſ- 
certained in the proper form and manner, whether ſhe had any right to it; and 
that the ſaid Lady and her acting tutors ſhould be liable to all damage and 
expences which the ſaid Sir Robert Gordon might be put to by their doing in the 
contrary ,, whereupon, and upon all and ſundry the premiſſes, the ſaid John Da- 
vidſon aſked, and took inſtruments in the hands of me, Notary Public, ſub- 
ſcribing and delivered to the ſaid Mr. John Mackenzie, a ſchedule of proteſt 
of the tenor above written: Theſe things were done, place, day, month and 
year of God, before written, within the parliament or new ſeſſion houſe, betwixt 
the hours of one and two of the — 4 in the afternoon, before, and in the 
preſence of Alexander Picne, writer in Edinburgh, and Alexander Gray, ap- 
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the premiſſes. 

Praemiſſa Atteſtor, 


HU CORRIE, N. p. 
ALEX, PIERIE, witneſs, | wt ps 
ALEX. GRAY, witneſs, 


_ Y _— 


Note of Papers to be ſeen in the Matter of the Title of Earl of. Su- 
therland, referred to in the before-written Inſtrument of Proteſt. 


In ART ER. Hew Friſkin, Earl of Sutherland, to U. Gilbert, archdean 
of Murray, of the lands of Shelbo, &c. 

Confirmation thereof, by William the L yon, dated April 29, at Slichheſl6fs. | 

Earl William's Charter of Confirmation of Hews, ſaid Charter; 

Charter of Confirmation by King Alexander at St. Andrews, 22d December, 33. 
22do. Regni. 

Charter by King David to William Earl of Sutherland and Margaret Bruce of Penult, Mar. 
Dunnotar, dated at Edinburgh, - «of 0347» 

Charter by King David, after his Siſter's Death, to Earl William and Son 
John, of Barony of Urquhart. | 

Inteftment to John, Earl John's eldeſt Son, of Pulroſie and enen 1467. 


Service of Elizabeth, as Heir to her Father. Sep 60 
Judicial Renounciation of all pretence of Right to the Earldom, by Alexander » 150g. 
the Baſtard of Sutherland, in Earl John and his Siſter's fayour, July 25. 


Proceſs of Idiotry, Earl Adam and Counteſs Elizabeth againſt Earl John, be- 1514. 
fore the Magi rates of Perth, 

Gift of the Chaplainry of Golſpickirk Town, by Earl Adam, as Patron thereof, 1815. 
on Reſi 1 of Malcolm Ratter, to Robert Mackrieth, directed to An- | 
drew, Biſhop of Caithneſs, and Commendator of Kelſo and Fern. 

Grant, by Earl Adam, to John Earl of Caithneſs, of Ten Daucks of Land, 1516. 
on Faſt Side of Water Ully, called Sahthully, to return when Sutherland 
gave Caithneſs a Twenty Pound in Caithneſs. | 

Bond of Service to Earl Adam, by Ro oy Macky. 


Bond of Service, by John Macky, to Earl Adam. 1518. 

Do. by John Macky, to Alexander Maſter of Sutherland. 1522. 

— Arbitral, by Biſhop Gavin Dunbar, of all Differences between the Earls March 11, 
Sutherland and aithneks, ſigned at Edinburgh. 1524. 


Few Charter. Robert, Biſhop of Caithneſs, to John Earl of Sutherland. 1544- 
Confirmation thereof to Alexander. 

Diſpenſation, by Queen Mary, to John, to Serve lieu the Minor. 1545. 
Dos. Service to his Father. | 


w 
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(577. Infeſtment of John, Son to Earl Alexander. 
1583. Excambion of Aboyne, with Superiority of Strathnaver and Sheriffiſhip of 
Sutherland. | 
Jan. 1590. Alexander's Service to Earl Adam. 
Alexauder's Taillie of the Earldom of Sutherland, to the Heirs Male of his 
Body, and then to the Heirs of Huntly, | | 
Contract of Marriage of William Lord Strathnaver, 1720, 
The Writes of the Lands of Tillichoudie, or any others which ſhow that Adam 
Gordon was or was not Earl of Sutherland. 


Signed 
ICG CORRIE, N. P. 
AI. EX. PIERI E. witneſe. 


ALEX. GRAY, witnets. 
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Copy / a Letter to Mr. William Gordon, the Claimant's Son, in rela- 
tion to the Ratification of the Deereet of ranking, 1617. 


Dear Sir, 


| O U know that ſince the beginning of the enquiries about the title of dig: 
nity of Earl of Sutherland, I thought it was of confequence to find out the ra- 
tification paſt in council of the decreet 1606, ranking the. nobility, and by 
which ratification, as appears from what is ſaid on both ſides, pages 72 and 94, 
of the precedency papers, the Earl of Sutherland had the title of Lord Gordon, 
of Dornock, aſcribed to him. In this view I often applied to the other party 
for the paper, but was uniformly told they had it not, and IT am ſure they never 
laid otherways to me, nor never ſhewed it to me, I fee pb have in the ap- 
pendix 2d, or additional, printed a copy of a proclamation, 1617, ratifying t 
decreet of ranking, 1606; but it is impoſſible that could be the paper referred 
to in the precedency proceſs, for it has not one word about the title of Lord 
Gordon, of Darnock, which the aforeſaid evidence proves to have been men- 
tioned in that paper referred to, I am, * | 
| Dear Sir, 


Edinburgh Dec. Your moſt hunible Servant, 
o, 1769. 
* JOHN DAVIDSON, 


To William Gordon, Eſq; 
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Ning Robert's Charter to Ranulph Earl of Murray. 


. 
% : 


totius terre fur falutem. Sciatis nos dediſſe conceſſiſſe, et præſenti carta 
noſtra confirmaſſe Thome Ranulphy, Militi dilecto, nepoti noſtro, pro homagid 
et ſervitio ſuo omnes terras * in Moravia ſicut fuerunt in manu Domini, 
Alexandri Regis, Scoti v, præedeceſſoris noſtri ultimo defuncti, una cum omnibus 
alis terris adjacentibus infra metas et diviſas ſubſeriptas contentas, incipiendo vi- 
delicet, ad now de Spee ſicut cadit in mare et ſicut aſcendendo per eandem 
quam, inc ludendo terras de Fouchabre, Kother nayks, Rothays & Bocharine per 
ſuas rectas metas & diviſas cum ſuis pertinentiis ; et fic aſcendendo per dictam 
aquam de Spee uſque ad marchias de Badenach & fic includendo omnes tertas 
de Badenach et Kyncardyn et de Glencarin, cum pertinentiis — ſuas rectas 
metas & diviſas ; et ſic ſequendo marchiam de Badenach uſque ad marchiam de 
Louchabre z et fic includendo terras de Louchabre, de Mayinez, del Locharketh, 
de Glengarech, et de Glenely, cum pertinentiis, per ſuas rectas meras et diviſas ; 
et {ic ſequendo marchiam de Glenelg uſque ad mare verſes occidentem; et fic 
per mare uſque ad marchias boreales Ergadiæ quæ eft Comitis de Ros; et fic 
per marchias illas uſq, ad marchias Roſſiæ; et fic per Marcias Roffite quoſque 
perveniatur ad aquam de Fotne; et fic per aquam de Forne quouſque perveni- 
atur ad mare orientale, Tenendas et habendas dicto Thomæ, et heredibus ſuis 
maſculis de corpore ſuo legitime procreatis ſeu procreandis de nobis, et heredibus 
noſtris in feodo et hereditate ac in libero comitatu ac in libera regalitate 
cum quatuor querelis ad coronam Hoſtram regiam ſpectantibus; et cum omnibus 
mon et querelis tam in communibus indiftamentts — — in breyibus placita- 
ilibus; & cum omibus aliis loquelis quibuſcunque ad liberam regalitatem per- 
tinentibus ut aliquo modo pertinere valentibus adeo libere quiete plenarie et 
honorifice ſicut aliqua terra infra regnum noſtrum in regalitate liberius plenius 
quietius aut honorificentius dari poterit aut teneri, una cum magna cuſtuma 
noſtra burgi de Invernis, et coketo ejuſdem er libertatibus ſuis in omibus 
except. tantummodo parva cuſtuma diet burgi, cum plenaria poteſtate attachi- 
andi, accuſandi, et in omnibus miniſtrandt ac judicandi, omnes illos dlictĩ 
H | vicecomitatus 


RoskRTrus, Do Orad Re Scotorum, omnibus probis hominibus 0 
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vicecomitatus injurias dampna ſeu præjudicia facientes indebite cuſtumæ 
dietæ edeo libere in omnibus ſicut nos ſeu aliquis miniſtrorum noſtrorum ipſos at- 
tachiare, accuſare miniſtrare ſeu judicare potuimus, ſeu poterit in premiſſis ; et 
quod dictus comes, et heredes ſui Amereiamenta excaetay et forisfacturas inde 
contingentes edeo lihere et quiete habeant et poſſideant in futurum, ficut nas ſeu 
aliqum pradeceſſorum noſtrorum difta amertiamenta, excaetas ſeu forisfacturas 
aliquo tempore habuimus. Quare vicecomiti noſtro de Invernils, et balivis ſuis 
ac præpoſitis, et balivis dicti _ qui pro tempore fuerint ac ceteris quorum 
interelt firmiter.pracipumus ct mandamus quatenus — Comite et heredibus 
ſuis prasclictis ac ſuis miniſtris in præmiſſis ſint intendentes et reſpondentes conſu- 
lentes et auxiliantes ſuper hoc, ſi neceſſe fuerit, noſtra regali potentia invocata, fine 
aliquo alio mandato noſtro ſpeciali interveniente. Volumuſque et concedimus 
quod dictus Thomas et heredes ſui predicti habeant tencant et poſſideant dictum, 
comitatum cum manerio de Elgyn quod pro capitali manſione comitatus Moraviæ 
de cetero tencri volumus ct vocari, et cum aliis omnibus manerijs, burgis, 
villis, thanagijs, & omnibus terris noſtris dominicis, firmis, et exitibus infra 
rediftas metas contentis, cum advocationibus eccleſiarum cum feodis et foris- 
acturis, cum filvs et foreſtis, moris et mareſiis, cum viis, et ſemitis, cum 
aquis, ſtagnis, lacubus, vivariis, et molendinis, cum piſcatianibus tam maris, 
quam aque dulcis, cum venationibus, aucupationibus, et avium atriis, cum 
omnibus aliis libertatibus, commoditatibus, ayſiamentis et juſtis pertinentiis ſuis, 
in omnibus, et per omnia, tam non nominatis quam uominatis: quibus here- 
dibus dicti Thomæ maſculis deficientibus, — ablit, volumus quod dictus. 
comitatus ad nos, et heredes noſtros, libere, et integre ac ſine aliqua contra - 
dictione, revertatur. Volumus etiam et concedimus pro nobis et heredibus 
noſtris, quod omnes barones et libere tenentes dicti comitatus, qui de nobis et 
— 2 noſtris in capite tenuerunt, et eorum heredes, dicto Thome, et 
eredibus ſuis prediftis, homagia, hdclitates, ſectas curiz, gt omnia alia ſervitia 
taciant, et baronias et tenementa ſua de ipſo, et heredibus ſuis prædictis de ce- 
tero tencant: ſalvis tamen baronjbus & libers tenentibus predictis ac eorum he- 
redibus juribus et libertatibus, caſdem libertates, curiarum ſuarum hactenus 
juſte uſitatis. Volumus inſuper et concedimus quod burgi, et burgenſes, ſui de 
Elgyn de Fores, et de Inwyrnarne, caſdem libertates habeant, et exerceant quas 
tempore Domini Alexandri Regis Scotiæ, prædicti, et noſtro n 
ſolim ſalvo, quod de — DD ſine medio, & nunc de eodem Comite tenc- 
bant, cum illddem libertatibus. Salvo etiam nobis, et heredibus noſtris, in hac 
donatione noſtra, burgo noltro, de Inwyrnets, cum loco caſtelli, et terris ad dictum 
burgum pertinentibus, cum piſcatione aque de Niſs, et cum molendinis burgi 
ejuſdem cum ſeque la dicti burgi, et terrarum ad ipſum burgum tantummodo per- 
tinentium: et ſalvis nobis, et heredibus noſtris fidelitatibus e iſcoporum, abbatum, 
priorum, et aliorum prelatorum eccleſiæ Moravienſis, et — ſeu jure pa- 
tronatus ecclefiarum earundem, et corum ſtatu, in omnibus quem habuetunt tem- 
pore regis Alexandri ꝓredicti, et aliorum prædeceſſorum noſtrorum Regum Scotiæ: 
excepto quod homines corundem citati per nos ad detenſionem regni noſtri in- 
tendant vexillo, et ſequi tencantur vexillum dicti Thoma Comitis, et heredum 
ſuorum prædictorum, una cum aliis qui vexillum Moraviæ ſequi ſolebant an- 
tiquitus: faciendo nobis, et heredibus noſtris, dictus Thomas, et heredes ſui 
ptædicti 
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prædicti pro dicto comitatu, ſervitium octo militum in exercitu noſtro, et Sco- 
ticanum — et auxilium de ſingults davacis debitum, et conſuetum tan- 
tummodo, ſine ſecta curiæ, ad quamcunque curiam noſtram facienda. In cujus 
rei teſtimonium, preſenti cartæ noſtræ ſigillum noſtrum præcepimus apponi. 
Teſtibus venerabilibus Patribus Willielmo Sancti Andre, Willielmo Dunkel- 
denſi, Henrico Aberdinenſi, Dei gratia, Epiſcopis; Bernardo Abbate de Aber- 
brothock, Cancellario noſtro, Malcolmo Comite Levenax, Gilberto de Haya, 
Roberto de Keth, Marcſcallo Scotiæ, Alexandro Margus, et Henrico de Sancto 


Claro, militibus, 


IT. 


Carta comitis de Stratherne. 


Rex, &c. Omnibus, &c. Sciatis quod Conceſſimus David Seneſcallo, Mi- B. 4. 
liti Comiti de Stratherne ſilio noſtro Cariſſimo, Comitatum de Stratherne, cum N 
pertinen; Tenend; et Habend; Sibi & heredibus ſuis, in omnibus et per Om- 
nia juxteo form & renorem carte, ſibi exinde Confecte, Cum additione ſub- 
ſcripta, quod ipſe, et heredes ſui, ipſum Comitatum habeant, et teneant, et poſ- 
{ideant, perpetuo, in libera Regalitate, cum feodis et forisfacturis, & cum omnibus 
aliis libertatibus, Commoditatibus aſiamentis et Juſtis pertinen; quibuſcunque 
ad liberam Regalitatem pertinen; ſeu debent, ſecundum Regni leges et Conſue- 
tudin-s pertinere ; et adeo libere, et quiete, plenarie, integre, & honorifice- in 
omnibus et per Omnia ſicut, quondam Maliſius, Comes de Stratherne, vela liquis 
alius Comes ejuid; ipſum Comitatum, Cum pertinenz aliquo tempore, liberius, 
quietius plenarius, integrius et honorificentius juſte tenend; & poſſedit. Quare 
omnibus et ſingulis Comitatus predicti, ac aliis quorum intereſt, vel intereſſe 
poterit, Damus pro nobis et heredibus noſtris, tenore preſentium, in mandatis ; 
quod difto Comiti, et heredibus ſuis, in hiis que ad liberam Regalitatem perti- 
nent, Reſpondeant prout ad ipſos, et ad ipſorum quem libet pertinet, faciant 
ab aliis futuris temporibus reſpondere. In Cujus Rei, &c, Teſtibus, &c. Apup 
Edinburgh decimo nono die, menſis Junii, Anno Regni noſtri primo. 


That what is contained on this and the prong page is a full copy of the 
Charter on Record in his Majeſty's general Regiſter Houſe, at Edinburgh, is at- 
telted by me, Keeper of theſe Records, the ſame being examined, collated, or 
compared .at the Sight, and by the Aſſiſtance of Thomas. Longland's Notary 
Publick. | 

(Signed) ALEXANDER ROBERTSON, 


THOMAS LONGLANDS, Not. Pub. 
III. 
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bed) | Carta David Seneſcalli comitis de Straherne. 
Ro BERTUS, Dei Gratia Rex Scotorum, Omnibus probis homimbus, 


? 


No. 804. Hiotius terre ſue, Clericis et Laicis, ſalutem : Sciatis quod Conceſſimus David Se- 


neſcalli, Militi, filio noſtro, Cariſſimo Comitatum de Strathern cum pertinenz 
Tenend; et Habend ; ſibi et heredibus ſuis, in Omnibus et per Omnia, juxta 
formam et tenorem Carte Sibi exinde Confecte, et adeo hbere, quiete, plenarie, 
integre et honorifice, in omnibus, et per Omnia ſicut quondam Maliſius, Comes 
de ſtrathern vel aliquis alius Comes Ejuſdem ipſum Comitatum, Cum pertinen; 
aliquo tempore liberius, quietius, plenius, integrius, et honorificentius, juſte tenuit, 
jeu poſſedit, Cum additione ſubſcripta, Quod ipſe & heredes ſui dictum Comitatum, 
ac omnes alias et ſingulas Terras, Tenandias et Tenementa, cum pertinen ; que 


tenentur & tenebantur, antiquitus, de ipſo Comitatu ubicunq; infra regnum noſ- 


trum habeant, teneant et poſſideant, perpetuo in libera Regalitate, cum feodis et 
ſorisfacturis et cum placitis, quatuor punctorum Corone noſtre, et cum omnibus 
et lingulis honoribus, libertati Commoditatibus, ay ſiamentis, et Juſtis perti- 
nen; quibuſcunq; que ad veram Regalitatem pertinent, ſeu debent, ſecundum Regni 
Noſtn 1 et uetudines pertinere, Reddendo ipſe David, & heredes fal 
nobis et dibus noſtris, de dicto Comitatu, Cum pertinen;, unum par calca- 
rium deauratorum, nomine albe firme, apud Dulye ad feſtum nativitatis beati 
Joannis Bapt; annuatim, (i tantum, pro warda relevio maritagio, ac om- 
nibus aliis et Singulis Servitiis, Secularibus, exactionibus, ſeu demanda que de 
dieto Comitatu exigi poterint aut requiri, Quatre omnibus et ſingulis Comitatus 


1 — ac aliis & ſingulis, quorum intereſt, vel intereſſe poterit, Damus pro no 


is, et heredibus noſtris, tenore preſentium, in mandatis quod dicto Comiti, et 
heredibus ſuis, in hijs que ad liberam regalitatem pertinent, Reſpondeant, et 
prout ad ipſos & ipſorum quemlibet pertinet, faciant ab aliis futuris temporibus 
eſpondere: In Cujus rei teſtimonium, preſenti Carte noſtre ſigillum noſtrum 
apponi precipimus. Teſtibus ven. ut ſibi Eccleſiarum Epiſcopis Joanne, primo- 
genito noſtro, Comite de Carryk Sen. Scotie, Roberto Comite de Fiff, et de Me- 


 neteth, Alexandro Seneſcalli, filiis noſtris Cariſſimis Willielmo, Comite de 


Douglas, Joanne de Carryk, Cannonico Glaſguen. Cancellario noſtro, Roberto 
de Erſkyne, et Hugone de Elgyntoun, militibus Conſanguincis noſtris. Apud 
Methuen decimo nono die menſis Octobris, Anno Regni noſt1i ſecundo. | 


That what is wrote on this and the two preceding Page, is a full copy of the 
Charter on Record in his Majeſty's general Regiſter Houſe, at Edinburgh, is at- 


' teſted by me, Kecper of theſe Records, the ſame being examined, collated or 


comparcd at the Sight, and by the Aſſiſtance of John Seton, Notary Publick. 
Signed | 
ALEX. ROBERTSON. 
JOHN SETON, Not. Pub. 
APPENDIAZ 
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APPENDIX X 


Band, be James Earle of Douglas, to Rob. 3. 1402. 


I James Earle of Douglas, obliges me be thir my letters written with my hand 
and by the faith of my body yt foraſmikle as my — lord hes promittit 
to me, be his lettres written with his hand, to give me lawfull entrie and po 


eflione unto the earldome of Wigtone and the lands of Stewartowne with the 


rtinents betwixt this and peace nixt to come in the nixt gnall councell, as 
bis ſaid letter more fullie proports : I bind me to my ſaid ſoviragnie Lord be 
the faith of my body, as aforſaid, the holy . evangili tawcht that I fall als fone 
as thir thing forſaide, contained in my ſaid ſoviragnie Lord's letter, not fullfilled 
to me, that I ſhall incontinint in the ſaide nixt gnall councell be myſelf, or 
my procurators, having full and plaine power yrto, of me, under my ſeale and 
ſubſcriptione of my body, bound to my ſaid ſoviragnie Lord, my manrent and 
my ſervice, in the beſt and moſt ſure forme that can be ſeen to my ſaid ſoviragnie 
Lord, but inconvenient for all the days of my life, before and againe all 
them, yt tofore do me, and that I ſhall now wyttin privie na inport, be na 
manner of way harme, deed nor evil to my ſaid ſoviragnie Lord's perſonne, but 
that I fall lett that and keep him tharfrae, and warne him thereof incontinent, 
and that I ſhall give over all ligis and bands made betwixt me and any per- 
fone, L of what eſtate or natione, that ever they be for evermor, if any 
be made conterar to my ſoviragnie Lord, na, I fall never make nane in tyme 
to come; the which fall be conterar to his highneſs or his realme, be no man- 
ner of way; and that I ſhall be with him at all my power, and take pairt 
with him formally againft all his enamies and rebells, being within his realme, 
at all rymes, and in tyme of peace keep his treuces within his bounds belong- 
and me, and in tyme of wear defend them as effeirs : And that I ſhall aſſiſt, to 
my ſaide ſoviragnie Lord, with all my power, in the reſigning of his heritage, 
rents and poſſeſſiones diſponit. or analiat. fra the croune in all places, ſaving 
ſick gifts and ſickernes given be him to my brother, whom God affolze and me 
in ony thing by gone at all their conditions beforewritten, fall be lelie and troulie 
kept but fraud and guile: I having given the bodily oath the evangell tauchr, 
and to the mair witneſſing, I have ſett my ſeale, at Lanerk, the 16th day of 
Janry, in the year of — * jai iiij and twa, 
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I. 


Carta Domini Thomi Biſſcr. 
Great fea! 


c 1 AVID, ' Dei Gratis Rex Scotorum, omnibus probis hominibus totius 

0. 8. Terre ſue Clericis, et laicis, ſalutem ; Sciatis nos dediſſe, &c. dilecto et fideli 
noſtro Thome Biſet Militi, forum comitatum noſtrum de Fif, cum pertinen. Te- 
nend, et Habend. eid. Thome et Heredibus ſuis Maſculis, inter ipſum et Yſa- 
bellam de Fif legittime procreand. de nobis et heredibus noſtris in feodo & 
hereditate, omnes metas et diviſas ſuas, cum omnibus libertatibus 
commoditatibus, &c. Quibus heredibus maſculis interdict. Thomam et Yſa- 
bellam forte deficientibus, volumus quod totus predictus Comitatus, cum per- 
minen. nd nos et heredes noſtros hbere revertatur, Faciendo inde ſervitium 
debitum et conſuetum z in cujus Rei, &c. Teſtibus, &c. Apud Edinburgh, 
8vo. Junii, Anno Regni noſtri 34to. 


That the above is a full and correct copy of a Charter on Record in his Ma- 
N general Regiſter Houſe, at Edinburgh, is atteſted by me, Keeper of 
thele Records, the ſame being examined, collated, or compared at the Sight, 
and by the Aſſiſtance of Thomas Longlands Notary Publick. 


(Signed) ALEXANDER ROBERTSON. 
THOMAS LONGLANDS, Not. Pub. 


—_— 


II. 


Great ſcal D 
B. 1. AVID, Dei Gratia, Rex Scotorum, &c. omnibus, &c. Sciatis nos . 
No. 125. dam ſcriptum Thome Byflet Militis, non raſum, non abolitum, nec in qua 
ſui parte viciatum, vidiſſe diligenter et intellexiſſe, tenorem qui ſequitur conti- 
nentum, omnibus hoc ſcriptum viſuris vel audituris, Thomas ver Dominjs de 
Upſechynton ſalutem in Domino ſempiternam, noveritis, nos dotaſſe Yſabellam 
de 
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de Fif Dominam ejuſdꝭ ante Matrimonium inter me, et ipſam, in faciæ Eccleſiz: 
Celebrat. in tota Baronia mea de Glaſclune, cum pertinentiis infra vicecomitatum de 
Perth, et in tota parte mea de Terris de et Slamanane infra vice, &c. 
de Srivelyne et intra mea de Enchyldrayre, cum pertinen. infra vice, &c. de 
Fyf, Tenend. et Habend. dicte Yſabelle pro tempore vite ſue, adeo libere et 
quiete plene et pacifice et honorifice de me et heredibus meis, ſicut alica Terra 
in dotatione de aliquo Barone infra Regnum Scotie liberius quietius plenius et 
honorificentius tenetur aut poſſidetur, Faciendo inde Domino noſtro Regi ſervi- 
cium debitum et Conſuetum, Ego vero Thomas predictus et heredes mei dict as 
Terras predicte Yſabelle ſicut in dote factas et conceſſas contra omnes homines 
pro toto tempore vite dicte Yſabelle warantizabimus et defendemus; In cujus 
rei Teſtimonium, our ſcripto ſigillum meum eſt appenſum ; apud ſanctum 
Andream, decimo die menſis Januarii, Anno Domini 1302; Hiis Teſtibus vene- 
rabilibus in Chriſto patribus, Dominis Willielmo Johanne et patricio permiſſione 
Divina Sancti Andree Dunkeldenſ et Brichenen. Epiſcopis, Domino R. Senel- 
callo Scotie et Comite de Stratherne, P. Comite de Marchia et de Moravia, 
Dominis R. de Erſkyne, W. de 1 Andrea de Valonis, & Johanne de 
Kyndelock Militibus, Michaelle de Beltour, David de Berclay, et multis aliis, 
Quodquid ſcriptum, &c. approbamus ratificamus, et predicte Yſabelle, 

toto tempore vite ſue, confirmamus, ſalvo ſervitio noſtro: In cujus rei, . 
Teſtibus, &c. Apud Perth, Septimo decimo die Aprillis, Anno Regni noſtri 
30to. | 


That what is wrote on this and the precedin page, is a full and correcł copy of 
the Charter on Record in his Majeſty's general Regiſter Houſe, at Edinburgh, is 
atteſted by me, Keeper of theſe Reco the ſame being examined, collated or 


— at the Sight, and by the Aſſiſtance of Thomas Longlands, Notary 
Publ; 


Signed 


ALEX. ROBERTSON, 
THOMAS LONGLANDS, N. 
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Litera Jacobi Arranie C omits. 


0 AC OB US, Dei Gratia Rex Scotorum, Omnibus / probis hominibus ſuis ad 


108 preſentes litere pervenerint, ſalutem; ſciatis, Quia, cum aviſamento 
— Ad noſtri Secreti Conſilii, pro bono fideli & Gratuito Servitio nobis 
predilectum noſtrum Conſanguineum & Conſiliarum, Jacobum Stewart de Both- 
wellmure noſtrique ſecreti Concilii Dominum impenſe, proque aliis magnis & 
Gravibus Coaflderationibus nos moventibus, Rativicavimus approbavimus, et 
ro nobis & noſtris ſucceſſoribus, pro perpetuo, Confirmavimus Cartam & In- 
eofamentum fact. prefato predilecto noſtro Conlanguineo & Conſliliario, et 
heredibus Suis maſculis de Corpore ſuo legittime procreatis, ſcu procreandis ; 
Quibus deficien. nobis et noſtris ſucceſſoribus libere reverſur. De toto et integro 
Comitatu de Arrane, Et de Omnibus et Singulis Allis Baroniis et Terris Speci- 
ficatis in antedicto infeofamenro, de data viceſſimo Secundo Aprilis, 2 
Domini milleſimo quingenteſimo *. — primo, Volentes Autem, et Serio 
cupientes, quod honos prefati noſtri Conſanguinei et Conſiliarii in ſui gratuiti 
ſervitii memoriam noſtro merito interreſſet et augebitur, non tantum ad Con— 
tentationem et Commodum preſcripti noſtri Conſanguinei et Conſiliarii, qui tam 
bene a nobis eundem meritus eſt, ſed ut aliis hujuſmodi conditionis temporibus 
futuris fideliter ſerviendi occaſionem prebemus ; Et Quemadmodum Comitatus 
Terre Dominia antedifta in prefato Infeofamento Contenta alias Supraſcripto 
predilecto noſtro me agen” et Conſiliario per prefatas Cartam et Infeoda- 
ic volumus, quod ille eiſd. guadeat, cum Omnibus 
honoribus dignitatibus et preeminentiis, quibus ſui predeceſſores dictorum Comi- 
tatus Dominiorum Terrarum et Barromiarum perprius gaviſi erant ; Et ideo, 
cum Conſenſu et aſſenſu predict. de novo Ratificavimus et approbavimus, teng- 
reque preſentinm Ratificamus, et approbamus antiquam Erxectionem ct Crea- 
tionem dicti Comitatus de Arrane, Domiinorum de Avane, et Hamiltoun, cum 
Omnibus Terris et Baroniis ciſdem petinen. prout per preſentes de novo erigimus 
et Creamus dictas terras in Comitatum et Dominia antedict. Et Creavimus ct 
Conſtituimus quemadmodum nunc Creamus et Conſtituimus memoratum pre- 
dilectum noſtrum Conſanguincum et Conſiliarium, et ejus heredes Maſculos de 
Suo Corpore legittime procreatos, ſeu procreandos, Comites de Arrane, Dominos 
de Avane et Hamiltoun, Et Ordinamus prefatum predilectum noſtrum Conſan- 
guineum et Conſiliarium, et <jus heredes maſculos de Corpore Suo legittime 
procreatos, 
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rocreatos, ſeu procreandos, intitulari vocari et nuncupari Comites de Arrane 
— de A 150 — 4 et Cen — habere in Parlia- 

ntis generalibus iliis Conventionibus aliiſq; Synodi ut quilibet alius 
Come 970 Parliamenti Dominus habuit, ſeu! habere — infra rum Reg- 
num, Et Sigilanter eundem locum ſeriem ordinem et gradus, quos Comites de 
Arrane, et Domini de Hamiltoun, quovis tempore preterito habuerint; Er quod 
dictus noſter predilectus Conſanguineus et Conſiliarius et ejus heredes maſculi de 
Corpore Suo legittime procreati, ſeu procreandi, omnibus temporibus futuris, 
uadebunt, habebunt, et poſſidebunt omnes Dignitates Honores et — 
ad Comitem et Parliamenti Dominum pertinen, et Specialiter in loco et gradu 
quem Comes de Arrane, perprius occupavit, non obſtante quod nunc in Comi- 
tem creatus eſt, ac etiam in verbo regio promittimus, quod hec preſens Creatio 
ct Conſtitutio in perſona dicti predilecti noſtri Conſanguinei et Conſiliarii, cum 
Omnibus Solemnitatibus requiſitus erit, Sine mora perfecta et Completa, Quare 
Ordinamus <jus nomen ſtilum titulum inſignia et 2 — in Inſigniorum ſibro 
inſeri, et Regiſtrari in ea Serie et loco in quo Comes de Arrane perprius locu- 
tus erat; Preterea declaramus quod hujuſmodi Comitatus Dominia et Barrogic 
antedicta in preſeripta Carta et Infeofamento fact. prefato predilecto noſtro Con- 
ſanguineo et Conſiliario content. dibite in manibus noſtris fuerint, per Reſigna- 
tionem factam Ante preſcripte Carte et Infeofamenti datam ; Et Quod nos 
teſtatem defuper Defponendi 'habuimus z Et quod eadem antedicto predilecto 
noſtro Conſanguineo et Confiliario, ob rationabiliſſimas cauſas, nos ad id moyen- 
tes, diſpoſuimus premiſſa omniaque et Singula Puncta er Capita eorund. Nos 
cum aviſamento et Conſenſu antedict. in verbo regio ratificari approbari, et in 
preſenti noſtro Parliamento de novo concedi, cum extenſtone Omnium clauſula- 
rum necrſſariarum promittimus ; In Cujus rei Teſtimonium, praſentibus Mag- 
num Sigillum noſtrum apponi precepimus; Apud Palatium noſtrum de Haly- 
rudehouſe, viceſimo octavo die menſis Octobris, Anno Domini Milleſimo quin- 
genteſimo Octuageſimo Primo, ac Regi noſtri decimo quinto. 


That what is wrote on this and the three preceeding pages, is a full and correct 
copy of a Charter on Record in his Majeſties General iſter Houſe, at Edin- 
burgh, is atteſted by me, Keeper of theſe Records, the flame being examined, 


Notary Publick pits | 2 
THOMAS LONGLANDS, Not. Pub. 
154 rnit 47 
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collated, or compared-at.the Sight, and by the Aſſiſtance of Thomas Longlands . 


APPENDIX XII 


Carta Joannis Domini Maxaeell. 


Na 551.40 ACOBUS, &ec. Dediſſe &c. noſtro Conſanguineo Joanni, Domino Maxwell, 
heredibus Suis Maſculis, et Aſſignatis er Omnes, et Singulas Terras, 
Baronias, Comitatum Regalitatem, annuos redditus et alias rexive Subſcript. 
viz. Omnes et ſingulas Re Comitatum, Baroniam, et Regalitatem de Mor- 
toun, cum Caſtra, &c. Apud Halyruidhouſe 5to. die menſis Junii anno Domini 
1581m0. et Anno Regni noſtri 1 4to. 0 


II. 


Carta, Con Joannit Comitis de Morton Domini Maxwell. 


Notts, J ACORBU'S, &c. Sciatis &c. nos, cum aviſamento et Conſenſu trium noſtri 
regni Statuum, in Parliamento noſtro convenientium, quandam Cartam per nos 
cum Conſenſu Dominorum noſtri Secreti Conſilii factam, predilecto noſtro Con- 
ſanguineo et Conſiliario, Joanni Comiti de Mortoun, mino Maxwell &e. 
heredibus ſuis Maſculis et Aſſignatis quibuſcunq; De Omnibus et ſingulis Terris, 
_—_— Comitatu et Regalitate, et aliis rexive Subtus Speciſicat. viz, De Totis 
integris Terris, Baronia, Comitatu et Regalitate de Mortoun &c. $to. Junii 
1581mo. Quamquid Cartam &c. Confirmamus &c. Apud Halierudhouſe gno, 
Menſis Novembris Anno Domini 1581, mo. et Regni noſtri 1 5to. 


III. 
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| III. | | 
Litera con. Roberti Domini Maxwell Comitem de Nithi/daill. 


| 15 | * 
J ACOBUS, Dei Gratia, Magne Brittanie, Francie, et Hybernie Rex 
&c, fideique Defenſor, Omnibus probis hominibus Suis, ad quos preſentes Litere 
pervenerint, Salutem: Sciatis quando quidem, ex noſtri Regia Clementid nobis 
placuit, vigeſimo nono die menſis Oftobris, Anno Domini Milde wo quingen- 
teſimo Octuageſimo primo, Quondam predilectum noſtrum, Conſanguineum et 
Conſiliarium, Joannem Dominum Maxwell, patrem predilecti noſtri Conſan- 
guinei Roberti, nunc Domini Maxwell, Comitem De Mortoun, Creare: ac Conſide- 
rantes reſtirutionem Comitis de Mortoun Douglaſs, in priſtinam Suam dignitatem 
nullo modo prejuditio eſſe dicto Domino Maxwell, de illa dignitate, dicto quond. 
ſuo patri, per nos Largita una alteram, nullo modo impediento: ea ratione quod 
dictus Dominus Maxwell Suam dignitatem Creatione, et non Crimine Leſe Wiel. 
tatis obtinuit, Nobis igitur, ex noſtra Regia benignitate, placet eandem digni- 


tatem, a data dicte creationis, quam dicto quondam predilecto noſtro Conſan- 


guineo Joanni Domino Maxwell, die Annoq; predict. Largiti ſumus, pro nunc, 
et imperpetuum, in prefatum — noſtrum Conſanguin. Robertum 
nunc Dominum Maxwell, ejus filium Suoſque heredes maſculos, continuare: Et 
quum nobis Semper Cure fuit diſſidia inter noſtros ſubdites amovere, ac in me- 
moriam recolentes Diuturnum odium inter familias de Mortoun et Maxwell ha- 
bitum, nec etiam nobis in noſtris Regnis conſuetum eſſe Duos Comites uno 
codemq; titulo ornare, Nos igitur ex autoritate noſtra Regali illum titulum quem 


in dictum quondam Dominum Maxwell Contulimus, nunc mutamus. In quan- 


tum titulum Comitis de Mortoun, tantummodo geſſit, ſic quod ubi dictus quon- 


dam Dominus Maxwell, Dominus Joannes Maxwell de Moirnis Dominus Max- 
well Eſkdaill et Cairleill et Comes de Mortoun deſignabatur: nunc Decernimus 
et Ordinamus quod titulus dicti predilecti noſtri Conſanguinei Roberti, nunc 
Domini Maxwell, erit Robertus Dominus Maxwell Dominus Efkdaill et Cairleill 


ac Coryes de Neithisdail, Abſq; tamen prejudicio dicto Domino Maxwell, nunc 


Comiti de Nithiſdail de antiquitate dignitatis dicto quondam Suo Patri Conceſſ. 
quam tenore preſentium in eum Suoſq. heredes maſculos ut dictum eſt Continuamus 
et Confirmamus, neq; putabitur, aut ſupponetur quod mutatio dicti tituli, ullam 
novam Creationem Adder, Sed e Contrario dignitatem prius conceſſ. Corroboravi 


et confirmavitz volumus etiam, et mandamus, Quod datum Creationis dicti Domini 
Maxwell, in Comitem Dicto Vigeſimo nono die menſis Octobris Anno Domini Mil- 


le ſimo quingentiſimo Oftuagelimo primo, Computabitur, et Sic Omni Tempore 
affuturo, durabit Haſq. noſtras Literas in ampliſſima forma (fi opus fuerit) publi- 
cari Ordinamus. In Cujus rei Teſtimonium, preſentibus Magnum Sigillam 
noſtrum apponi precepimus, Apud Fernchame vigeſimo nono die Menſis Auguſti 
Anno Domini Milleſimo Sexcenteſimo vigeſimo Regnorumq; noſtrorum annis 

quinqua- 


B. 49. 
No. 290. 


et Decimo Octavo, Per S: Manu 8. D. N. 


That what is wrote on this and the two preceding pages, is a full copy taken 
from the Records in his Majeſty's general Regiſter Houſe, at Edinburgh, is 
atteſted by me, Keeper of theſe Records, the ſame being examined, collated or 
— = "hy at the Sight, and by the Aſſiſtance of Thomas Longlands, Notary 


; ALEX. ROBERTSON, 


THOMAS LONGLANDS, N. Pob. 
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APPENDIX XIV. 


Carta Edwardi de Brus. 


Rosrr TUS, &c. Sciatis nos dediſſe, Conceſſiſſe, et hac ſenti CartaCB, 1. 
noſtra Confirmaſſe, Edwardo de Bruyes, Militi, dilecto fratri no pro ho · No. 43. 
magio et Servitio Suo, Totum Comitatum de Carrick, per Omnes rectas metas 
et diviſas Suas, Tenend. et habend. dicto Fdwardo, et heredibus Suis maſculis, 
de Corpore Suo, et heredum Suorum Maſculorum exeuntibus, et tantummodo 
er lineam directam et maſculinam deſcendentibus, niſi in Caſu 
in quo plures fuerint fratres Germani Superſtites; in quo Caſu, decedente pri- 
mogenito, vel deficiente fine heredibus maſculis, de corpore ſuo procreatis, ſe- 
cundus genitus, in dictum Comitatum, hereditarie eidem ſuccedat et fic de aliis, 
et eorum heredibus, de nobis et heredibus noſtris, in feodo et hereditate, Cum 
Nomine Jure et Dignitate Comitis, et Cum Omnibus aliis libertatibus, Commo- 
datibus, ayſiamentis et Juſtis pertinentiis, ad diftum Cornitatum Spectantibus, 
vel quoquommodo Spectare valentibus adeo libere, et quiete, plenarie, et hono- 
rifice ſicut dictus Comitatus rempore bone memorie Domini Alexri, Re- 
pls Scotie, predeceſſoris noſtri, ultimo defuncti, liberius, quietws, plenius, et 
onorificentius, teneri ſolebat = uemcunque. Faciendo nobis et heredibus 
noſtris ipſe Edwardus, et heredes fa predicti ſervitium tempore dicti Domini 
Alexri. Regis: de dicto Comitatu debitum et conſuetum. Et ſi in ſueceſſione 
heredum predictorum, modo ſupra declarato, quod abſit, Contingat deficere vo 
lumus, quod dictus Comitatus, ad nos et heredes noſtros, libere et integre, ac 
ſine aliqua diminutione, revertatur in Cujus rei, &c. | 
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That what is wrote on this and the preceding page is a full and correct copy 
of a Charter on Record in his Majeſty's General Regiſter Houſe at Edinburgh, 
is atteſted by me, Keeper of theſe Records, the ſame being examined, collated, 
or compared, at the Sight, and by the Aſſiſtance of Thomas Longlands Notary, 


Public, 
Signed | ALEX. ROBERTSON, 
THOMAS LONGLANDS, Not. Pub, 
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I, 


Ons IBUS Chrifti, fidelibus hoc preſens Scriptum viſuris vel audituris 
Walterus Seneſcallus Comes de Menthet ſalutem in dno Sempiternam Noverit 


univerſitas veſtra me, &c, ; 
Hiis teſtibus dnis Fynleio de Stragrif, Johanne de Irſchyn militibus ; Dufgallo 


filio Sewen ; Murchardo filio Malcmur ; Johanne Portar, Dunſlene fratre Mur- 

ehardi, Reginaldo clerico, & aliis multis. Dar. apud parcum de Irſchyn, die Jovis 

—— poſt feſtum Sancti Illaree, Anno gratic Milleſimo ducenteſimo, ſexage- 
10 ſecundo. 


12 — cet. „ 


II. | 
$i Robert Sibbalds Collection concerning Scotland, Part ſecond, entitled, 


Hiftory ancient and modern of the Sheriffdoms of Fyfe and Kinroſs, &c. 


Edinburgh Edition, 1739, P. 97, has the following paſſage. 


Turxr is an Indenture (the copy of which I have) betwixt Robert Si- 


neſcall, Earl of Menteeth, and Izabell Counteſs of Fyfe, of the date of the 

nult day of March 1371 by which it appears that the ſaid Counteſs Izabell, 
Joch acknowledge the laid Earl to be her lawful heir apparent, as well by the 
Tailzie made by Umqubill Duncan, Earl of Fyfe, her tather to Allan Earl of 
Menteith, the Grandfather of the Lady Margaret, the Spouſe of the ſaid Ro- 
bert, now Earl, as by the Tailzie, made by the Lady Iſabell, herſelf, and hen 
Umquhill huſband Walter Sineſcall, the fon of the ſaid Robert, Earl of Men- 
teeth, to the foteſaid Earl, by which, upon the ſaid Earl's aſſiſting her in the 
recovery of her earldom, which ſhe by force and fear had otherwiſe reſigned ; 
and that when the ſaid earldom is recovered, and the Counteſs has got poſſeſſion 
of it, ſhe ſhall preſently reſign it in the King's hand, to infeft the earl hinfelf 
in it, who ſhall preſently receive ſaſine of the Feud of the ſaid earldom, with 
the leading and dominion of theſe of the ſaid earldom, their wards, reliefs, mar- 
riages, eſcheats, and all elſe belonging to the Earl of Fyfe, or that ſhoulck 

rtain to him when they happen. The courts of the ſaid carldome, ſhall be 
holden by the Seneſcall, with the exites and contingents of the men dwelling in 
the lands, and ſhall receive from the Counteſs herielf Ferms, and receive the 
Ferms from all the other tennants, and the ſaid Counteſs is to have all the days 
of her life, the free tenement of the lands of the ſaid earldom, except the third 
part, allotted to Mary, Counteſs of Fife, the mother of the ſaid Lady Iſobell, 
all the time of her life in aſſedation, and the raiſing of Ferms, with the har- 


riages, and carriages, and other leſſer ſervices, due and cuſtomaryy and the of 
| v7 
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APPENDIX XY, S 
Earl, upon the death of the Counteſs, ſhall have her whole third 

And it is d the ſaid earl ſhall have in his _ the caſtle of Falkland, 

with the foreſt of it, and a conſtable ſhall be placed t him, as he pleaſeth, 

and that the ſaid Counteſs may ſtay within the rower when ſhe wag and the 

whole village of Falkland, over againſt the ſaid tower, ſhall be ſett in tack for - 
ſuch a ferm to the ſame Earl, the day of the making the preſent indenture, ſa | 
as when he comes he may have lodging and accommodation there, for him and 

his horſes, and not wrong the other lands of the Counteſs. To the performance. 

of all which they, on both ſides, bound themſelves by their oath corporally, 

and for teſtimony of it, put to it the ſeals of the forefaid Earl and Countels, 

with the ſeal and ſubſcription of the notary ſubſcribing, dated the ſaid place, day 

and year aforeſaid. | 
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Salutem : Sciatis nos, ob reverenciam dni noſtri Ihn. Xi. beatiſſime Virginis Ma-] Library, 
ne beati Jacobi, Sancti Mirini ac omniurg Sanctorum & pro ſalute anime noſtre* W. 4, 5+ 
anteceſſorum et ſucceſſorum noſtrorum, Ratificaſſe approbaſle er imperpetuum 
confirmaſſe Religioſis viris Abbati et conventui Monaſterit de Paſleto ibidem Deo 
lervientibus, et imperpetuum ſervituris in inviolabilem puram et perpetuam ele- 
molinam, omnes donationes conceſſiones, confirmationes, et infeodationes 
quas anteceſſores noſtri eiſdem Religioſis viris caritative contulerunt z, Et vt 
voluntatis noſtre lucidius illuceſeat intentio ac brachii violenti ſecularis in 
pertequendo ac cartas eorundem virorum Religioſorum ſiniſtre eventu expo-- 
nendo tempota non diſtinguendo deſiſtat et taleſcat prenominatis viris Religioſis 
in puram et perpetuam elemoſinam iterando — et donamus videlicet 
totales terras de Aldhus, de Arcſton, de Infula Monachorum, inter Kerr 
& Cricf de Fulton, de Drumgrane, de Graynis de Achingown Monachorum *_ 4 
terram inter Aldpatrick et Eſpedire, ſicut Aldpatrik deſcendit in Kettlochwynok 
et Eſpedite deſcendit in terram monachorum jacentem inter le Blaklyn er Kerr, 
de patleleto, terram de Dalmulyn, Kyrklandholme et terram de Munkton, una 
cum duabus celdris farrine de tenemento de Ingleſton. dimidiam marcam argenti 
e Portertelde juxta Rynfru, liberum ſervicium Wardam er relevium de Ingleſton, 
tres marcas annui redditus de Adanton, cum omnibus Hbertatibus, commodira- 
tibus, ayliamentis, et juſtis pertinenciis, tam non nominatis, quam nominatis, 
tam ſub terra quam ſupra terram, in onmibus et per omnia ad dictas terras cum 
. — ſpectantibus, et annuos reddirus intra videlicer Baronias noſtras de 
eynfru et de Kyle, cum libertate libere Baronie abſque retinemento pacifice 
poſſidendas eoſdem eciam viros religioſos ex gratie noſtre fervemis habundantia 
ab omnibus ſerviciis ſecularibus auxiliis exercitibus captionibus impoſicionibus 
lictis cutie exactionibus conſuetudinibus ac n exemimus 
eruimus liberamus. In cujus rei teſtimonium ſigillum noſtrum preſentibus eſt ap- 
penſum. Apud Cluny vigeſimo die menſis Juli, Anno Domini Milleſtmo tre- 
centeſimo — primo, Teſtibus Johanne Seneſcallo dno de Kyle, primo- 
genito noſtro Waltero Seneſcallo dilefo filio naſtro dno de Fyff, Johanne de Roſs,. 
Stephano de Roſs, Willielmo de Lindſay, Johanne de Balcaltry, et multis _ | 
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Co NCT IS pateat evidenter, quod ego Robertus, Seneſcallus Scotie, comes 
de Strathern decimo quarto die menſis Mali, A. D. Milleſimo trecenteſimo ſexa- 
gelimo tertio, ul leckerawniach, in preſentia venerabilium in Chriſto pa- 
trum, dominorum dei Gratia Willelmi cpiſcopi S. Andre, Patricii Epiſcopii 
Rrenchenenſis Cancellarii Scotiæ, Johannis abbatis de Dunfermelyn, Magiſtr 
Walteri de Wardlaw, arc hidiaconi Laudonice domini noſtri regis Secretarii, 
Magiſtri Gilberti Armeſtraug prepoliti Sancti Andrem Dominorum Roberti de 
Erſkyn, Camerarii Scotie, Archibald de Douglas, Roberts de Ramſay Thomx 
de Fauſide militum Normanni de Leflic Alexandri de Lindſay et plurium alio 
rum, Corporale ſuper ſancta dei cvangelia preſtiti Juramentum, quod fidelis 
ero, pro toto tempore vitæ mer, domino meo Domino David, Dei Gratia regi 
Scotorum illuſtri, in omnibus cauſis motis, ſeu movendis ; ipſum Dominum 
meum et ſuos Miniſtros ac lideles, quoſcunque viz quos ipſe dominus meus rex- 
ſuos fideles dicere voluerit ct vocare pro totis omnibus meis Contra omnes viven- 
res Cujuſcunque Conditionis (cu ſtatus exſtiterint Juvabo defendam manutenebo 
et ſuſtinebo; non obſtantibus quibuſcunque obligationibus, ligamentis, vel Ju- 
ramentis per me factis, ct exhibitis patricio Comiti Marchiz et Moraviz, Willel- 
mo comiti de Douglas, Johanni Scneſcallo de Kyle et Roberto Seneſcallo de Me- 
noteth, ſiliis meis, ſeu quibuſcunque aliis expreſſe et omnino Renunciavi, et im- 
perpetuum renuncio; per preſentes Obligans me, et promittens per Juramentum 
meum predictum, quod de cetero nullum obligationem legamentum vel Jura- 
mentum cum ipſis, vel ipſorum aliquo, aut cum quocunque aut quibuſcunque 
faciam niſi prius ſcire ſecero diftum 3 meum regem, ct * licentiam 
et voluntatem ſuper hæc petiero et obtinuero Specialem; nec contra dictum do- 
minum meum regem vel ipſius miniſtrorum, ſeu fidelium, aliquem Conſilium, 
auxilium, favoren vel defenſionem, clam vel palam, cuicunque, vel quibuſ- 
cunque impendam ; ſed quandocunque et quotieſcunque ſcivero, vel audeiro, 
aliquos contra dictum Dominum meum Regem Rebelles exiſtere, aut ſibi Ob- 
temperare, nolle ipſos pro totis viribus meis et potentia compeſcam puniam re- 
frenabo et uſque ad condignam Satisfactionem ad voluntatem dicti domini mei 
regis diſtringam et Compellam. Et ad hoc Omnia et ſingula premiſſa firmiter 
et inviolabiliter facienda perimplenda ac obſervanda obligavi me, et obligo per 
preſentes ſub pena exheredationis omnium terrarum mearum teddituum et poſ- 
teſſionum ac ſubpena amiſſionis omnis juris Succeflionis Regni Scotiæ et quorum- 
cunque aliorum Dominiorum, ſeu terratum que mihi Competit quocunque Jute, 
titulo, vel ordinatione, vel Contingere poterit in futurum, fine ulla Spe Gratiz, 
vel favoris obtinandz; et ſub pana perjurii dehonorationi Reprobationis, et 
defactionis militis et armorum, In cujus rei Teſtimomum pra ſentibus ſigillum 
meum elt appenſum, Anno, die, et loco Supradictis, | 
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terre ſue Salutem. Cum dudum tempore clare memorie dni A vunculi et Prede- 
ceſſoris nri Domini, David Illuſtris regis Scocie, Nos adtunc Seneſcallus Scotie et 
comites Stratherne, dederimus, & conceſſimus hereditarie, Roberto de Erſkin militi 
dilecto conſanguineo nro terras nras de Neſbitt & de Edinhame cum pertinen. per 
Cartam nram tenotis et continencie qui ſequuntur. Omnibus hanc cartam viſuris vel 
audituris, Robertus Seneſcallus Scocie, et Comes de Statherne, ſalutem in dno ſem- 
piternam noverit Univerſitas vra, nos dediſſe conceſſiſſe et hac preſenti carta nra, 
confirmaſſe dilecto & fideli nro. Domino Roberto de Erſkin militi, & dne 
Criſtiane de 338 ſue, & corum diucius vwenti omnes terras noſtras de 
Neſbitt, et de Edinhame cum pertinen. | infra vicecomitatum, de Roxburgh. 
Tenendas & habendas predictis Dno Roberto et dne Criſtiane Sponſe fue et 
corum diucius viventi ac heredibus maſculis inter ipſds procreatis ſew procreandis 
uibus forſitan dibus ltmis et propinquioribus ipius dne Criftiane 
e nobis et heredibus nris in feado et hereditate per omnes rectas, metas et divi- 
ſas ſuas libere et quiete, plenarie et honorifice bene & in pace in boſeis, & pla- 
nis, vüs & ſemitis, moris, mareſiis et petariis, pratis paſcuis, et paſturis, aquis, 
{tagnis & vivariis, molendinis, braſinis et aliis officiis cum eorum multuris et ſe- 
quelis, cum advocationibus Eccleſiarum et Hoſpitahum, fi que fuerint eum te- 
nandiis et ſerviciis liberetenencium cum bondis, bondagiis et nativis, ac eorum ſe- 
quelis, cum aucupacionibus, venatis et piſcat. et cum omnimodis aliis libertati- 
bus, commoditatibus, et aiſiamentis tam non nominatis quam nominatis tam 
procul quam prope tam ſub terra quam ſupra terram ad predictas terras cum 
pertinen. ſpectan. ſeu Juſte ſpectare valentibus in futurum fac iendo inde predicts 
uns. Robertus et dna Chriſtiana et eorum diucius vivens ac heredes ſui predicti fo- 
rinſecum ſervicium dni. nri. Regis quantum pertinet ad predictas terras, et red- 
dendo nobis et heredibus nris. annuatim unum denarium Argenti apud Neſbitt 
ad tinem pontis ſi petatur nomine Albe firme tantum pro omnimodis aliis ſerviciis 
exactionibus conſuetudinibus, ſeu demandis que per nos, vel heredes nros, de 
predictis terris cum pertinen. exigi poterunt aliqualiter vel requirt : Et nos pre- 
dict. Robertus Seneſcallus Scocie, et heredes nri. predictas terras de Nefbitt et de 
Edinhame cum pertinen. predict. dno. Roberto et domine Chriſtiane ſponſe ſue et 
corum diucius viventi et ſuis heredibus prenotatis contra omnes homines et feminas 
warrantizabimus acquietabimus et imperpetuum defendemus. In cujus rei teſti. 
monium preſenti carte nre. ſigillum noſtrum eſt appenſum. Teſtibus venerabilibus 
in Chriſto Patribus Dominis Willielmo et Patricio Cancellario Scocie eccle- 
larum Sanctiandr. & Brechinen. Dei Gratia Epiſcopis Reverendis et Religioſis 
viris. dnis. Johanne Willielmo et Johanne de ling de Scona et Inſule miſ- 
larum eadem gracia, Abbatibus Nobilibus viris Johanne Seneſcalli dno:'de Kile 
2 noſtro, Rab erio Scneſcalli filis uro. dus. de Menteith dnis. Thoma Biſſate, 
avid de Graham, Archibaldo de Douglas, Hupgone de Eglintoun, Johanne Se- 
neſcalle fratre nro, David Flemyng et 1 homa de Fawſyde militibus Johanne de 
Erth, Johanne de Ros Armigeris, Johanne Marcier & Johanne Gille burgen. 
de Perth, et multis aliis. Noveritis . ſuper hoc diligenti tractatu prehabito 
cum 
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cum itis Roberto et Criſtiana nriq. in hac n__ utilitate penſata dediſſe 
conceſſiſſe, & hac preſenti carta nta. confirmaſſe, eiſdem Roberto de Erſkin et 
Chriſtiana ſponſe ſue centum libras Sterlingorum, de firmis burgi de Abirdene 
nobis debitis annuatim, In excambium pro dicte Baronie de Edinhame cum per. 
tinen. quam in manibus nris. dictus Rokertus ſurſum reddidit ac pure et ſimpli- 
citer relignavit ac totum Jus, et clameum que in dicta Baronia de Edinhame ha- 
buit, ſeu habere poterit, in futurum pro fe, et pro dicta Chriſtiana, fponſa ſui, 
ct pro eorum heredibus, omnino quiete clamavitim 7 Tenendas habendm 
et percipiendas dictas centum li annuatim eild. Roberto et Chriſtianæ et eo. 
rum, diucius viventi heredibuſque inter ipſos procreatis ſeu procreandis et ipſiz 
forte deficientibus, veris et Itmis. heredibus prefate Chriſtiane in feodo et hereditate 
libere quiete, plenarie, et honorifice quouſque nos vel heredes nri, dictos Ro- 
bertum et Chriſtianam er corum es predictos de centum libratis terre infra 
partes inferiores Vicecomitatum de Abirdene de Kincardin de Forfare, de Perth 
de Fiffe, de Clakmarinan, de Striveling, vel de Edinburgh, infeodavimus vel in. 
feodaverunt hereditarie, ut ſupra in loco competenti ſub eiſdem forma effectu et 
conditione, ac per caſdem libertatem, et warrontizationem, __ idem Rober. 
tus et Chriſtiana et heredes ſui infeodati fuerunt in Baronia de Edinhame ſupta- 
dicta ut pr. per tenorem carte ſupraſcript Reddendo nobis et heredibus nris, an- 
nuatim prefati Robertus et Chriſtiana, et corum diucius vivens et heredes ſui ſy 
pradicte de prefatis, centum libris annuis de firmis dicti Burgi de Abi | 
rcipiendis unum denarium argenti tantum, apud Aberdine ad finem 
n. nomine Albe firme prout ſolummodo ſecundum tenorem carte — pro 
nals de Edinhame reddere tenebantur : Et nos eciam exhabundanti et here- 
des nri. prefatas centum libras annuas percipiendas ut ſupra prefatis Roberto et 


Chriſtiane, et corum diucius viventi, ac corum heredibus —— warrantiza- 


bimus acquietabimus, & imperpetuum defendemus, ſecundum quod prefatam 
Baroniam de Edinhame, per eandem, priorem cartam nram, ſupradictam facere 
tenebamur; Conceſſimus eciam eiſdem Roberto et Chriſtiane et heredibus ſus, 
in caſu quo ballivi dicti burgi nri. de Abirdine ipſis Roberto et Chriſtiane aut ſuis 
heredibus predictis promptam ſolucionem, annuatim de dictis centum Hbris ad 
terminos ſupradictos non fecerunt, ut licitum fit ipſis Roberto et Chriſtiane, et he- 
redibus ſuis predictis ipſe vel ipſis, viz. cujus vel quorum tunc intererit, diſttin- 
gere et namare dictum burgum, pro ipſa pecunia tunc deficiente eodem modo 
uo diſtringerent ſeu namarent terram ſuam propriam pro firma ſua ſine licen- 
cia nti. cujuſcunque miniſtri. In cujus rei teſtimonium preſenti carte nre. nrm. 
13 apponi ſigillum, Teſtibus venerabilibus patribus Willielmo Sanctiandr. 
ichacle Dunkelden. Alexandro Abirdonen. Alexandro Moravien, Patriei) 
Brechinen. Alexandro Roſſen Malcolmo Cathanen. Dei gracia Eccleſiarum Epif- 
copis; primogenito nro. Johanne Comite de Carrik Seneſcallo Scocie Roberto G- 
mite de Fiffe & de Menteth Alexandre dno. de Badzenach David Comite de Strathern 
filus nris, chariſſimis Willmo. de Douglas Georgio de Dunbar Matthio Johanne 
de Dunbar Moravie Comitibus; dilectis conſanguineis nris. Johanne de Carrik 
Canonico Glaſguen. Cancellario nro. Waltero de Bigar, Rectore Eccleſie de Erol}. 
Camerario nro, Jacobo de Lindelay nepote nro, Archibaldo de Douglas Willmo. 
de Keith Mariſcallis nro. Scocie, Hugone de Eglintoun, et Dunecano Walais 
militibus parliamento nro. Tento apud Sconam die tetcio Menſis Aprilis 

Anno Regni nri. tercio. | 
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Unv SIS Sanctæ Matris Eccleſia filiis, ad quos preſentes litetæ Advocates : 
pervenerint, Alexander, permiſſione Divina, Eccleſiæ Morav. miniſter hu- LO 

milis falutem ſempiternam, noverit univerſitas veſtra, nos de confilio et > ay EN 
aſſenſu, Decani, et Capituli Eccleſiæ noſtre predictæ, utilitate communi 

penſata, et habito, ſuper hoc prius diligenti tractatu, dediſſe, conceſſiſſe, et 

ad feodam firmam dimiſſe, magnifico, nobili, et potenti Domino, Alexandro 

Seneſcalli, Comiti Buchan, Domino de Roſs, et de Badenach, locum tenenti 

Domini noſtri Regis, ac Juſticiario, ex parte Borcali aquæ de Forth, pro ſuis 

multiplicibus beneficiis, &c. Dimidiam davacam terra, &c, 


; IL 


Curt nomine invocato, nos Alexander, et Alexander Dei Gr 

Moray. et Roſſen. Eccleſiæ Epiſc. Dyoceſani partium ſubſcriptarum jv” d Advocates 

ordinarii ſedantes, pro tribunale, et habentes pra oculis zelum Dei? -uiceſque Library, A. 1. 

conſilio, quibus hæc omnia communicavimus, auditis et int e Peritorum 40. fol. 201. 
ue pars contra aliam proponere voluit, et attendo modo 2 zuectis, que utra- 


ecernimus, et declaramus, in hiis ſcripus, Domins- 2 pronunclamyg, 
Roſſiz reſtiruendam eſſe, Domino Alexandro Ser” I Comiti Bu. — 
et Do- 


mino de Roſs, tanquam viro ſuo et marito; vr 1 a 
tum de jure poſſumus, reſtituimus, tracto : dum a e D 
» 


lecto, et in menſa, in victu, et veſtitu, et aliis un; 
lui Status maticalis, A , us unverſis, ſecundam decentiam 
| * 
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Ros ERTUS, Dux Albaniz, Comes de Fife, et de Menteth, ac Regni 
Scotize (G3ubernator ; omnibus probis hominibus, totus regni predicti, Clericis, 
et Laicis, ſalutem, Sciatis, nos dediſſe, conceſſiſſe, et hac præſenti carta noſtra 
confitmaſſr, cariſſime nepti noſtre Eufamie de Leſley, filie et hetedi quond. Alex- 
andri de Leſley Comitis de Roſſe, Totum et integrum, Comitatum de Roſſe, 
Totas et integras de Straglaſche Totas et integras terras ville de Narne, cum caſtro 
— jacent. infra Vicecomitatum de Invernys, Totas et integras terras Baronie 
e Kincardin, cum pertinentiis, Jagentes infra Vicecomitatum ejuſdem, ac tqtum 
jus et clameum Baronie de Fythkill, cum pertinentiis, infra Vicecomitatum de Eye. 
Qui que et quod fuerunt dicte Euphamie hereditarie; Et quem quay et quod ea- 
dem Eufamia non vi, aut metu, ducta nec errore lapſa, led mera et ſpontanea vo- 
juntate ſua, in ſua pura et integra virginitate, in prwientia venerabihum in Chriſto 
trum, Domini Finlai Epiſcopt Dumblanen, et Patricii Abbatis de Cambuſkyneth, 
oanne Steuart de Dundonalde, fratris noſtri naturalis, Willielmi de Erth, et Willi- 
elmi de Hamiltoun milicum, Patricii de Abernethe nepotis noſtri, Joanacs de Bu 
| Cancellarii Glaſguenſis, Joannis de Corntoun Vicarit de Strivelyne, et Archi 
di de Conyngham, ac multorum aliorum, in Caftro de Strivelyne, die Mercuri 
duodecimo, die Menſis Junii ultima, preterit. in manus noſtras per fuſtum et ba- 
culum perſonaliter ſurſum reddidit, puraque ſimplicitet reſignavit, ac totum jus 
et clameum, que in dictis comitatu, terris, et caſtro, cum pertinentiis habuit, 
ſeu habere poterit, pro fe, et heredibus ſuis omnino quiet. clamavit, imperpetuum 
Tenend, et Habend. totum et integrum prediftum comitatum de Roſs, una cum 
omnibus et ſingulis prenominatis tetris, cum pertinentiis, predicte Eufamie, et 
heredibus ſuis, de corpore ſuo legitime procreandis; quibus forte deficientibus, 
Joanni Stevart Comiti Buchanie, filio noſtro cariſſimo, et heredibus ſuis maſculis, 
de corpore ſuo legitime procreatis, ſeu procreandis; quibus forſan deficientibus, 
Roberto Steuart, fratri ſuo germano, et heredibus ſuis maſculis, de corpore tug 
legizime procreatis ſev procreandis: Quibuy forſitan deficientibus, Domino noltrg 
Regi, 12 luis Regibus Scoti, de Domino noſtto Rege, et heredibus ſun, 
in feodo et hereditate, impetpetuum pet omnes rectas metas ſuas, antiquas et divi- 
las in boſcis, planis, mort, mareliis, viis, ſemitis, aquis, ſtagnis, pratis, paſcuis, et 
paſturis, molendmis, multuris, et corym ſequelis, aucupationibus, venationibus, 
et pilcariis, petariis, torbariis, et carbonariis, cum curiis, eſchætis et curiarum ex- 
itbus, cum tenendiis et hbere tenentium ſervitiis, cum feodis et foris facturis, 
cum eccleſiatum et capellaniarum advocationibus, cum bondis, bondagiis nat vis 
et eorum ſequelis, cum furca et ſolla, ſok, ſake, thole, theme, in ſang and theif, 
& out lang and thict; Et cum omnibus aliis, et ſingulis libertatibus, commodita- 
ubus, et aviſiamentis, ac juſtis pertinentiis quibuſcunque, ad predict. Comitatum, 
terras et caſttum, cum peitinentits ſpectantibus, ſeu juſte ſpeQare valentibus, 
quomodo libet in fututum, adeo libere et quiete, plenarie, iategre honorifice bene 
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in puce, & in omnibus et per omnia, ſcut dicta Euſamia, aut. predecefſores 
— ary Comitatum, terras et cuſtram, com pertinentiis, de ino noſtro 
Rege, aut predeceſſoribus ſuis, ante dictam treſignationem, nobis inde factam 
liberius, te nuit, ſeu poſſedit, tenuerunt, ſeu poſſoderunt i Faciendo inde Domino 
noſtro Regi, et heredibus ſuis, predicta Eufamia, et hene des ſui predic. Quibus 
forts deficientibus, dictus Joannes Comes Buchanie, et heredes ſui predicti, quibus 
ſorſitan de fecientibus dictus Robertus et hæridis ſui ſupra dicti de dictis Comi- 
tatu, tertis, et caſtro, cum pertinentiis, ſervitia, debita, et conſueta. In cujus 
rei teſtimonium, preſentt carte noſtre, magnum figiſtum office noſtri i 
precepimus. Teſtibus reverendis in Chriſto patribus, Gilberto Epiſcopo Aber- 
donen. Cancellario Scotiæ, et Waltero Epiſcopo Brechinen, venerabile patre 
Johanne Abbate Monaſterii Sanz Cruoi de Ediaburgh, Willielmo Domino de 
Graham, Johanne de Setoun, Waltero Steuart de Railſtoun, Johanne Forſtarae 
de Corſtorphine Militibus, Johanne Steuart de Dundonalde fratre noſtro naturali, 
Alexandro de Setoun de Gordoun, Patricio de Ogilvile, et Andrea de Hawk, 
rectore de Liſtoun Secretatio noftro apud Perth, quinto dut into dis men ia Jugi), 
Anno Domini r4 15, et noſtro guber nation annodecime.. (t 051 


That what is contained on this, and che preceding pa is a full of 
the original Charter, lying in his Majeſty's General At 41. n+ 
burgh, is atteſted by me, Keeper of the Records there, the ſame being examined; 
cvllatetl, or compated at the fight, and by theraAſtance) of Robert JIamieſon, 


Notary Publick. n 
(Signed) ALEXANDER ROBERTSON, 
ROBERT JAMIESON, Not. Pub. 
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APPENDIX XVIL 


J. 


a 1 | -v j 
1 Sc. Sciatis nos dechſſe, &ec. dilecto filo noſtro, Jacobo de 
Douglas de Lydaliſdale militi, filio kariffimi Confangyinei noftri' Willielmi Comilis/ 
de Douglas & de Marr, ducentas marcas Sterling. &c. teſtibus ven. i -Chriſts/ 
patribus, Willielmo et Johanne Canc. noſtro Sancti Andrez & Dunkel. Eccleſia- 
rum 


Roll 5. No, 
go. 


Roll 7. No. 


34- 
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rum 1 ohanne nito noſtro de Carrik ſen, Scotim Roberto de 
Fyf & de Menteth, filio noſtro dilecto, Willielmo de Douglas & de Marr, Con- 
— * noſtro comitibus Jacobo de Lendeſay Nepote noſtro kariſſimo, & Alex- 
andro de Lyndeſay Conſanguineo noſtro militibus, Apud Edin. 15 die menſis 


Mali, anno Regni noſtri 10. 


* 


II. 


. '&c. Sciatis nos dediſſe, &c. dilecto conſanguineo noſtro, 
Henrico de Douglas militi, annuos redditus ſubſcriptos, &c. Teſtibus ven. in 
Chriſto Patribus, Willielmo & Johanne Canc. noſtro Santi Andree & Dun- 
kelden. Eecleſiarum Epiſcopis, Joanne primogenito noſtro de Carrik, Roberto de 
Fif & de Menteth, filio noſtro delecto, Wilſielmo de Douglas et de Marr, con- 
ſanguineo noſtro comitibus, Archibaldo de Douglas & Roberto de Erſkine conſan- 
— militibus. Apud Edinburgh tertio die Januarii anno regni noſtri 
tertio decimo. 


APPENDIX XVIII. 


I, 
CHARTULARY or LENNOX, No. 39. 


| is. hanc Cartam viſuris, vel audituris, Valterus, filivs Alani, 


Dominus de Levinaſe, ſalutem in Domino ſempiternam ; Noveritis nos Dediſſe, 
Conceiſſiſſe, et hac preſenti Carta noſtra, Confirmaſſe, Duncano Naper, Domino 
Kylmahew, pro homagio, et ſervitio, quond. Johannis Naper, patris ipſius Dunca- 

| 14 


10 
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oi, Malcolmo Comiti de Levinax, tempore q uo vixerat, Decem Mercatas terra, 
atque quartaream terra de Bullulis, & c. Et nos Valterus, et heredes noſtri, predic- 
tas decem Mercatas terre, &c. prædicto Duncano, heredibus ſuis, et aſſignatis, 
contra omnes homines, et feminas, Warrantizabimus, &c. In cujus rei Teſtimo- 
nium, preſenti Carte, ligillum fecimus apponi, his Teſtibus, Domino Roberto 
Daneylſtone militi, Domino Willielmo, filio Ade Rectore Ecclefiz de Luſſe, Val- 
iro de Buchquhanane, Malcolmo, filio Murdaci, Johanne de Park, cum multis 
allis. | 


II, 
CHARTULARY os LENN OX, No. 41. 


() MNIBUS hanc Cartam viſuris, vel audituris, Valterus de Foſſilane, Do- 
minus de Levinax, ſalutem in Domino ſempiternam; Noveritis nos Dedille, 
Conceſſiſſe, et hac preſenti Carta noſtra, Confirmaſſe, dilecto, et fideli noſtro 
Valteto Domino de Buchanane, Terram de Auchmarr, cum pertinen. &c. In cu- 
jus rei Teſtimonium, preſenti Carte noſtre, noſtrum precipimus apponi ſigillum z 
Te(tibus, nobilibus viris, Domino Johanne de Danyelſtone milite, tunc Viceco- 
mite de Dumbartane, Willielmo de Galbraith, Roberto de Culchone, Murdaco de 
Levinax, Malcolmo, filio Duncani, et Convallo de Aikenhead; apud Bellach, vi- 


celimo die, Menſis Auguſti, Anno Domini Milleſimo tricenteſimo ſeptuageſimo 
tertio. 


III. 


CHARTULARY or LENNO xX. No. 13. 


Centinued from where it breaks off, in the Caſe for Lady Elizabeth Sui ber- 
land, Chap. 5. p. 40. | 


Re TROACTIS.—Fr præcipueſi contingat, aliquem hominem ſuum, de 
comitatu priedicto, per quoſcunque Vicecomites noſtros, aut eorum miniſtros, ad 
Curiam noſtram vicecomntis atreſtari, pro actione, viz. que in Curia dicti Comitis 

9 poterit, 


20 Auguſt, 
1373» 


I June, 


1384. 
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poterit, et debeat terminari, ipſe vicomes, que contigerit aliquem hujuſmodi ar. 
reſtare, incontinenti dictum arreſtatum liberabit, ad Curiam ipſius Comitis, ad 
ſubeundem ibidem ſuper actione cadem complementum juſtidie, cum per ipſum 
Comitem, aut ſuum Balivum, debice tueric tequiſitus; Quare, univerſts Viceco— 
mitibus, ceteriſque miniſtris noſtris, quorum intereſt, vel intereſſe poterit, firmi. 
ter Damus in mandatum, quatenus prædictam Conceſſionem noſtram pratat, 
Waltero, et ſuis diftis Haredibus oblerver, et faciat inviolabiliter oblervari, et 
hoc lub pena que incumbit nullatenus omittatis; in cujus rei Teltimonium, ſigil- 
Iim, noſtrum, prafeati Carte noſtro, eſt appenſum; apud Caltrum noſtrum de 
Kothſay, primo die Junii, anno regni noſtri, quarto decimo; Teſtibus, Venctabi— 
li in Chriſto Patre, Johanne Epiſcopo de Dunkelden. Cancellario noftro, Jacobo de 


Lindlay nepote noltro Milite, Celiſtino Campball, Andrea Merſar, et Celeſtino fi. 


liv Johannis, cum multis alus. 


IV. 
CHARTULARY or LENNOX, No. 113. 


R OBERTUS, Dei Gratia Rex Scotorum, omnibus probis hominibus, to- 
tius terre ſue, Clericis er Laicis, ſalutem; ſciatis, nos Dediſſe, Conceſſiſſe, et hac 
* Carta noſtro, Confirmaſſe, Dilecto, et fideli noſtro Duncano Comiti de 

e vinax, totum Comitatum de Levinax, et Dominium ejuſdem, cum pertinen, 
Quiquid Comitatus, cum Dominio ejoſdem, fuit dicti Comitis, &c. proceeds on his 
own refignation, and contains the following ſubſtitution, in the Tenen. Clauſe. &c. 
Tenend, et Habend. Dictum Comitatum, et Dominium ejuſdem, cum tenentibus, 
&c, Dicto Duncano, et Heredibus ſuis maſculis, de corpore ſuo legittime procrea- 
tis, ſcu procreandis, quibus forte deficientibus Murdaco Seneſcall, conlanguineo 
noſtro Cariſſimo, et Iſabelle filiæ difti Comitis, et eorum diutius viventi, et heredi- 
. bus inter ipſos legittime procreandis ; quibus forte deficientibus, veris legittimis, et 
propinquioribus heredibus, dicti Duncan quibuſcunque, de nobis, et Heredibus, 
noltris in ſcodo, et heteditate, in petpetuum, per omnes tectas metas, &c, In cujus 
rei Leſtimonium, preſenti Carte, noſtrum precipimus apponi ſigillum; Teftious 
venerabilibus in Chriſto Patribus, Valtero et Matheo St. Andre et Glaſguen, ec- 
ecleſiarum Epiſcopis, Robertode Fyfe et de Menteith fratre noſtto Cariſſimo, Archi- 
baldo de Douglas Domino de Galaydie conſangvineo noſtro de ecto Comitibus, Ja- 
cobo de ns, Domino de Dalkeith, Thoma de Erſkyn Confanguineis noltris 
delectis Militibus, et Alexander de Cokeburne de Langtoune Cuſtode magni (i- 
gilli noſtri; apud Dumtermling, Octavo die Novembris, Anno Regni noſtri tertio 


APPENDIX 


19 1 


APPENDIX XIX 


J. 


L E C Inquiſtio facta fuit in Curia Vicecomitatus de Edinburgh, tenta in 
p1:ecorio Burgi ejuſdem, coram Domino Ludovico Lawder de Overgogar militi 
vicecomiti principali dict. vicecomitatus, ſpecialiter conſtitut. Magiſtris Law- 


Book 10. ſol. 
364+ 


rentio M*Gill, Joanne Oliphant, Joanne Sandilands Advocatis, et Thoma 


Young, ſeriba ſgneto regio, vicecomitibus — dict. vicecomitatus, etiam 
ſpecialicer conſtitut. vigeſimo quinto die menſis Maii, Anno Domini milleſimo 
ſexcenteſſimo trigeſimo, virtute diſpenſationis, ex deliberatione Dominorum con- 
cilii, penes præſens vaccantiarum tempus conceſſ. per hos probos et fideles pattiæ 
viros ſublcript. viz. Alexandrum Comitem de Eglintoun, Georgium Comitem de 
Wintoun, Joannem Comitem de Wigtoun, Joannem Comitem de Carrik, Wik 
lielmum Vicecomitem de Air, Willielmum Vicecomitem de Drumlangrig, Joan- 
nem Dominum Erſkine, Willielmum Dominum de Kilmaurs, Joannem Domi- 
num Roſs de Melvile, Archibaldum Dominum Naper de Merchieſtoun, Joan- 
nem Dominum Weymis de eodem, Dominum Jacobum Stewart, militem, Do- 
minum Georgium Towris de Innerleith militem, Dominum Georgium Forreſter 
de Corftorphine, Dominum Jacobum Kerr de Crelenghall, qui Jurati, dicunt 
quod quondam David Comes de Stratherne, abavus attavi nobilis comitis Willi- 
elmi nunc comitis de Menteith, præſidis concilii, S. D. N. Regis, Latoris præ- 
ſentium, obiit, ad fidem et pacem S. D. N. Regis pro tempore exiſten. Et quod 
dictus Willielmus nunc comes de Monteith, eſt legittimus, et propenquior hæres 
ejuidem quond. Davidis comitis de Stratherne, abavi attavi ſui; et quod eſt legit- 
time etatis; In cujus rei teſtimonium, ſigilla quorund, eorum, qui dict. Inquiſi- 
tione intereraht faciend. una cum brevi regio incluſo, nec non ſigillo officii dict. 
vicecomitis, et ſigno, et ſubſcriptione manvali, Mri Johannis Oliphant, clerici 
dict. curiæ, preſentibus ſunt appenſa, anno die menſe et loco præſcript. 


Alia inquiſitio facta ſuit dict. die, et loco, coram dicto judice, et per eaſdem 
inquiſitionis perſonas, qui jurati dicunt, quod quond. Meliſius Comes de Mon- 
teith, proavus abavi Nobilis Comitis Willielmi nunc Comitis de Monteith, in om- 
nibus cum precedente retornatu conveniend, excepto nomine. 

dem jurati dicunt, quod quond, Patricius Graham, comes de Stratherne, pro- 
avus atavi nobilis comius Willielmi comitis de Monteeth, ut in precedente excepto 


NUMINE, 
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What is above written, is copied from the record of Retours in Chancery, and 
is a full copy of all that is contained in ſaid record, having a reference to the 
preceding one, which is copied on the other ſide hereof fully, which is atteſted by 
me, Keeper of theſe Records, the ſame being examined, collated, and compared at 
the fight, and by the aſſiſtance of Robert Jameilon, Notary Publick, 


(Signed) JOHN IRVINE, 
ROBERT JAMEISON, Not. Pub. 


II. 


n $ AROLUS, Dei Gratia Magnz Britannia, Francia, et Hiberniæ Rex, 


fiderque defenſor, Omnibus probis hominibus ſuis, ad quos preſentes litere 
ervenerint, Salutem z Sciatis, Quia nos animo noſtro recolen. quod predi- 
leetus nofler Conlanguineus et Conſiliatius Willielmus Comes laichiz lie 
Menteth, Id ies noltra Secreti Concilit, de lervitus, - et retornatus exiſtit, 
indubitatus hares Sanguinius quond. Davidis Comitis de Stratherne, ſui proavi, 
proaviz patris fili legittimi quond. Koberti Regis Secundi noſtri predeceſſo- 
ris, felic's memorize, Cui quidem, quond Davidi Comiti de Stratherne, et he- 
redibus luis, dictus quond, Rex Robertus ſecundus ejus Pater, per duas di- 
verſas Caritas, unum earund de data, apud Edinburgum, decimo nono die me- 
ſius Juni, et anno regni ſui primo, et alterum carund. de data, apud Per- 
thum, tertio die menſis Juli, dictoque anno regni ſui primo, dilpoſuit Comi- 
tatum de Stratherne, cum omnibus annexis, et pertinen, ejuldem; Et quamvis 
frefatus Il i lieimus Comes Iuicbiæ, tanguam beres preditius, ad predifium Comita- 
tum de Stratherne 'jus bonum baberet, memoratus tamen Comes, ex humili reſpetln, 
quam erga ſacro ſantiam noſtram perſonam gerit, per literas ſuas Renunciationis, de 
data vig imo ie menſis Januarii, Anno Domini Mill:fomo Sexcenteſimo 17 
geſime, ac regiftrat. in gencralt Regiſtro, Secundo die menſis Mlartii, proxime ſequent, 
KRenunciavet onne jus,  titulum, quem ad ditlum Cemitatum de Stratherne, habere 
fotuis, In favorem noltrum, et ſucceſſorum noſtrorum, Reſervat, dicto Will 
elmo Comiti laichiæ, rerris, et Baronia de Killbryde, aluſque, in dicta Re- 
nunciatione mentionat, Cum hac expreſſa proviſione, quod dicta Renuncia- 
io, non fit provjudicio dicto Comiti, ſuiſque pradictis, de corum Jute, et dig- 
nitate Sanguints, ad ipfum tanquam heredem linie, pratati quond. Davidis 
Comitis de Stratherne pertinen, prout dicta Renunciatio, in fe latius Proportat. 


Lt nos Magnopere volen, quatenus pralatus Willielmus Comes laichiæ, he- 
1 redes 
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redes ſui maſculi, et ſucceſſores, in Jure et titulo Comitatus Iernie lie Stra- 
therne, gaudeant, ſuccedant, et fruantur, prædicto titulo, loco, et _ 
iis debet. pet dict. cartas, et infeofmenta, per dit. quond. Regem Robertum 
Secundum conceſſ: memorato quond Davidi Comiti de Stratherne, ejus filio, 
ſuiſque heredibus, ejuſ. Comitatus de Stratherne, in quantum ad titulum, 
locum, et pracedentiam iis tanquam Comitibus Deb.:. attint, Igitur, Rati- 
ficavimus, approbavimus, tenoreque præſentium pro nobis, et Succeſſoribus 
noſtris, Ratificamus, et approbamus præfatum titulum, honorem, dignitatem 
et locum Comitis, prefato Willielmo Comiti laichiæ, ſuiſque predict. debit. 
virtute dict. Cartarum, per dict. quond. Regem Robertum Secyndum, conceſl. 
præfato quond, Davidi Comiti de Stratherne, _— heredibus, Ac volumus, 
et concedimus quod, præfatus Willielmus Comes Iaichiz, haredeſque ſui maſ- 
culi et talliæ dicti Comitatus Taichiz, Comites Ierniz et laichiæ lie Strather- 
ne et Menteth, omni tempore affuturo, appellentur et vocenturz et quod 
gaudeant fruantur, et poſſideant præfat. titulum et dignitatem, Comitum 
lerniæ et laichiæ in omnibus publicis Commitiis, Conventibus, et Parlia- 
mentis, omnibuſque aliis Conventionum locis, cum iiſdem priviledgiis, liber- 
tatibus, gradibus, et locis, præfato quond. Davidi Comiti de Stratherne, ſuiſ- 
que haredibus, perdict. quond. regem Robertum Secundum ejus patrem con- 
ceſſ. et cum præcedentia, et prioritate ante quaſcunque alias perſonas fact. et 
Creat. Comites, poſt datam dict. Cartarum, et earum alterius, omneſque alios 
ui antiquiora infeofmenta, literas paten, et documenta, pro eorum titulo et 
A ne Comitatus anteriora dict. cartis, per dict. quond. Regem Robertum, 
Secundum, | pray quond, Davidi Comiti de Stratherne conceſſ. producere 
nequeunt; In cujus rei teſtimonium, præſentibus, magnum Sigillum noſtrum 
apponi præcepimus; apud Aulam noſtram de Oatlandis, ultimo die menſis 
Juli, Anno Domini milleſimo ſexcenteſimo trigeſimo primo, et anno regni 
noſtri ſeptimo; Per Signatutam S. D. N. Regis ſupraſcriptam, nec non, 
manibus quorund. Dominorum Scaccarii Commiſſionoriorum ſubſcript. 


” 
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Canra JACOBI STEWART. 


J ACOBUS, &c, Sciatis nos dediſſe, &c. dilecto avunculo noſtro Jacobo Book 7. Ne, 
Stewart Militi, & Margarete Ogilvie Sponſe ſue, filic delete noſtri Alexandri 114. | 


Oszilvie de Uchterhouſe, & eorum alteri —_ viventi, Totas & int 
* 


egras Ter- 


. ras 
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ras Barroniarum de Strathalva & Downe z uno cum Caſtro de Banff, &c. neec- 
non, Terras Dominii de Grandoun Fodirlettir & Alachane, &c. Tenend. & Ha- 
bend. dictis Jacobo & Margarete Sponſe, ſue & eorum alteri diutius viwen. & 
heredibus inter ipſos legittime procreatis, ſeu procreandis: Quibus forte deficien. 
veris legittimis et propinquioribus hered.bus dicti Alexandri de Ogilvie quibut- 
cunquez &c, Apud Edinburgh, 1. die menlis Martil, anno Domini 1466, & 
Regoni noſtre mo. 


II. 


J ACOBUS, Dri Gratia Rex Scotorum, Omnibus probis hominibus totius 
terre ſue, Clericis, et Laicis, Salutem z Noveritis, quia Alias noftri tenera in- 
etate, pro vero aſſectione, quam habuimus, et prout ad preſens habemus, erga 
diletumavunculum noſtrum Jacobum Comitem de Buchane.et Dominum de Oc- 
terhouſe, Dedimus et Conceſlimus eid. hereditarie, totas et integras terras comi- 
tatus Buchanie et Comitatum bujuſmodi jacen. infra. vicecomitatum noſtrum de 
Aberdonen, cum tenentibus tenandriis ac eccleſiarum advocationibus dicti Comi- 
tatus, et ceteris pertinentiis ejuſdem, Quem Comitatum de Buchan cum Om- 
nibus ſuis pertinentiis predictis, prefatus Jacobus nunc in noſtri etate perfecta, et 

oft noſtram ultimam Generalem revocationem Omnium Donationum, per nos 
in noſtri minore etate factarum, non vi aut metu ductus, nec errore lapſus, ſet 
ſua mera et ſpontanea voluntate, in manus noftras per fuſtem et baculum, Apud: 
Edinburgh perſonaliter ſurſum reddidit pureque ſimpliciter reſignavit, ac totum 
Jus et Clameum que in dicto Comitatu tenentibus tenandriis et eccleſiarum advo- 
cationibus habuit, ſeu habere potuit, pro ſe et heredibus ſuis Omnino quiete Cla- 
mavit 1 ſuper eiſd. ad noſtre libitum voluntatis diſponend. nos 
igitur poſt re ſignationem hujuſmodi et poſt dictam noſtram generalem revocatio- 
nem, ut premittitur, factam, Conſiderantes gratuita et fidehia ſervitia nobis a 
longo tempore per dictum avunculum noſtrum impenſa, et ſuam fidelem ac Con- 
tinuam perſcverantiam in eiſdem, ac pro ſuis ſervitiis nobis impendendis Dedi- 
mus, Conceſſimus et Confirmavimus hereditarie, ac tenore preſentis Carte Da- 
mus, Concedimus et hereditarie Confirmamus nunc in noſtri perfecta etate exiſten- 
tes, exdem Jacobo totum et integrum dictum Comitatum, ac omnes et ſingulas ter- 
ras, cum tenentibus Tenandriis Eccleſiarum Advocationibus et ceteris pertinentiis 
ejuſdem. tenend. et habend. totum et integrum predictum Comitatum de Buchane,, 
ac omnes ct lingulas terras, cum tenentibus tenandris et Eccleſtarum Advocatio- 
nibus et ceteris pertinentiisdifte Commitatus, dio Jacoboet heredibus ſuis maſcu- 
us de Corpore ſuo legitime procreatis,. ſeu procreandis z quibus forte 3 | 

no 


APPENDIX XL 14% 


nobis heredibus et ſucceſſoribusnoſtris in feodo et hereditate imperpetuum, per om- 
nes rectas metas ſuas antiquas et diviſas, pro ut jaceat in loagitudine, et latitudine, 
in boſcis planis moris mareſiis viis ſemitis aquis ſtagnis revolis pratis paſcuis er 
paſturis molendinis multuris et eorum ſequelis aucupationibus venationibus piſca- 
tonibus petariis turbarits Carbonariis Lapic dis lapide et Calce fabrilibus braſi- 
nis brueriis et geneſtis cum Curiis et earum exitibus herezeldis bludewetis et 
merchetis Mulierum cum furca et foſſa ſok ſak thol theme infang thief et out 
tang thief cum Tenentibus Tenandris et libere tenentium Serviti s, ac cum Ec- 
cleliarum et Capellarum Advocationibus, ac cum Omnibus aliis et Singulis liber- 
tatibus Commoditatibus et aſiamentis ac juſtis pertinentiis quibuſcunque, tam no- 
minatis, quam non nominatis, ad dict. Terras et Comitatum, cum tenentibus 
tenandtiis et Eccleſiarum Advocationibus Spectantibus, ſeu quoviſmodo juſte 
ſpectate valentibus in fututum: et adeo libere quete plenarie integre honorifice bene 
et in pace In Omnibus, et per Omnia, ſicut aliquis comes vel comites quicunque de 
Buchane ipſum comitatum, cum pertinen, Retroactis temporibus tenuit, ſeu poſſe- 
dit, tenuerunt ſeu poſſiderunt; In Cujus rei Teſtimonium, preſenti Carte noſtre 
magnum Sigillum noſtrum apponi precepimus ; Teſtibus Reverendis in Chriſto 
Patribus, Joanoi Epiſcopo Glaſguen. Willielmo E 51 Moravien. noſtri ſe- 
creti Sigilli Cuſtode, Thoma Epiſcopo Aberdonen. Diledis Conſanguineis noſ- 
tris Adra Domina Avendale Cancellario noſtro, Colino Comiti de Ergile, Do- 
mino Compbell et Lorne Maigſtro Hoſpitii noſtre, David Comiti de Crawfurd, 
Domino I .indſay, Jacobo Domino Hamilton, Johanne de Colquhoun de eodem 
Militi, Magiſtris Archibaldo Whytlaw Archidiacono Laudone Secretario noſtro,. 
et Alexandro Inglis Cancellario Aberdonen. Clerico noſtrorum Rotulorum ec 
Kegiſtriz Apud Edinburgh Duodecimo die menſis Octobris, Anno Domini Mil- 


mo quadrigealimo ſeptuageſimo ſeptimo, et Regni noſtri Decimo Octavo. 


UI. 
cr JOANNIS Courrts vs BU CHAN, 1547: 


| M ARTA, Dei Gratia, Regina Scotorum, Omnibus probis hominibus totius B. zo: No. 
terre, ſue Clericis, et Laicis, Salutem ; Sciatis nos, cum aviſamento conſenſu et 139+ 
Auttoritate noſtri Conſanguinei et tutotis Jacobi Aranie Comitis Domini Hamil- 

tun Regni noſtri protectoris et gubernatoris, Dediſſe, Conceſſiſſe, et hae preſenti 

Carta noſtra, Confirmaſſe hereditarie, dilecto noſtro Johanne Stewart filio et here— 

di apparenti predilecti noſtri conſanguinei Johannis Comitis de Buchane Domini de 
Ouchterhoule, et heredibus ſuis ſubſcript. et aſſignatis Omneset Singulasterras baro- 

namet Dominiumde Glendowequhy, ac Caſtrum de Banff, cum ſuisannexisſubſcript.. 

vi. Terras Baroniam et Dominium de Ouchterhouſe, cum caſtro fortaliis molendinis 


anne xis et pendiculis earund. terras et baroniam de Eſſe, viz. Caſtletown Ailhous et 
terram 
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terram Braſinariam de Eſſe, novum molendinum Balkery, cum molendino Glen- 
ubariteis Balgrugoet Direland de Eſſe, Terras et baroniam de Nevay, terras de 
. jacent. in baronia de Cathans, cum omnibus ſuis pertinent, 
jacent, infra Vicecomitatum noſtrum de Forfar, Terras et Baroniam de 


Montblary, cum Piſcariis, Silvis et Molendinis earund. viz. Terras vocat, Weſtrynn, 


tetras de Newtoun, cum Molendinis et Silvis earund. Terras de Lodlaw, cum par- 
ca lie park, Terras de Quihitefield, Terras de Smeddy toun de Montblary, tertiaq 
partem et quartam partem terrarum de Haltoun de Montblary, cum tribus quar. 
teriis, et bina parti alterius quarte partes dict. terrarum de Haltvun de Montbla. 
ry, Terras Dominicales de Auchinbady, cup molendino et piicaria earund. Ter. 
ras de Stanelie Auchindbady Terras de Ryland cum filvis et molendino earund, 
Terras de Tullo cum molendino earund, Terras et Baroniam de Glendowequhy 
alias Down, viz. Terras Dominicales de Down, cum molendino piſcariis in aguig 
recentibus et ſalſis, et Terra braſinaria earund. Terras de Mackies, cum lie outlet 
Mulendino et pilcaria earund. Terras de Fortre, cum Molendino et outlet earund, 
Terras de Mountblatoun, et lie outſetis earund, Salmonum piſcariam de Kaing 
net aſſiſſ. laxam in aqua de Dovern Cragſhot in mare prope villam de Banff, die- 
tum caſttum de Bank cum lie Caſtlehill et ortis ejuſd. officia vicecomitis et Coro- 
natoris vicecomitatus noſtri de Banff, Terras de Pergar, cum molendino earund, 
Terras Mynone et Carttylzie, Terras de Colane, cum omnibus ſuis pertinen, ja- 
cen, intra dict. vicecomitatum noſtrum de Banff, terras at Baroniam Glencut- 
hill, viz. villam et molendinum de Glencuthill, Terras de Auchtmedden, cum piſ- 
caria earundem, Terras de Irichbreck, Terras de Salt Cottis, Terras de Towy et 
Petinacalder, Molendinum de Grandoun infra Baroniam ejuſd. acram terrarum 
Jacen. in baronia de Cartlyzer, Terras de Balmadois jacen. in Baronia de Gran» 
doun, Terras de Glaſcofores, terras et baroniam de Cartrylzer, cum omnibus ſvis 
2 jacen. infra vicecomitatum noſtrum de Aberdine, prenominatis Terris 

ominio et baronie de Glendowequhy perprius unit, et annexat. Cum turribus 
fortaliciis maneriis molendinis piſcariis filvis nemoribus eſchaetis feodis privilegiis 
ortis pomeriis advocatione donatione et Jure patronatus eccleſiarum et Capellania- 
rum tenentibus tenandriis et libere tenen. ſervitiis, Omnium et Singulorum terra- 
rum baroniarum officiorum et piſcariarum ſupra ſcript, et ſuis pertinen. terras et 
baroniam de Kynzawty, cum molendinis tenen. tenan, et libere tenen. ſervitiis es- 
rund. et ſuis pertin. jacen. infra vicecomitatum noſtrum de Forfarr antedict. et 
monticulum nuncupat. Exliſbill, cum tenen. tenan. et libere tenan, ſervitiis earund. 
et ſuis pertinen. jacen. in Comitatu de Buchane, infra vicecomitatum noſtrum de 
| Aberdene antedit. Quequidem terre baronie et Dominium de Glendowequhy, 
cum ſuis annexis et connexis particulariter ſuperius expreſſat. baronia de Hynzaw- 
ty et monticulum nuncupat. Erliſhill, cum Caſtris Turribus Fortalyciis molendi- 
nis piicariis aſſis officiis ſilvis partibus pendiculis ortis pomeriis advocatione dona- 
tione et Jure patronatus Eccleſiarum et Capellaniarum annexis connexis tenen. te. 
nan, et libere tenen. ſervitiis earund. et omnibus ſvis pertinen. fuerunt dict. noſtri 
Conſangu nei Johannis Comitis de Buchane perprius hereditarie, et quas eidem per 
Fu um et baculum procuratores ſuos legittimos et literas ſuos paten. in manibus 
dict. nottri gubernatoris, tanquam in manibus noſtris, noſtras poteſtatem et auc- 


toruatem virtute officii ſui tutorie habend. reſignationes terrarum de nobis * 
| 4 diate 


| 
| 
i 


diate recipien 
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. Apud Sanctum Andream furſum reddidit 


teque et impliciter re- 


ſignavit, ac totum jus et Clameum, que in ei'd. habuit, Go habere potuit, pro ſe 
et heredibus ſuis omnino quiete clamavir imperpetuum; In ſuper cum aviſamento 


Conſenſu et Auctoritate noſtri gubernatoris predict. 
Setvitio per 


mus, ac pro nobis et ſueceſſoridus noſtris pro perpetuo difponimus et confirma- 
mus, dicto Johanni Stewart, ſuis heredibus et 45 

nominat. terras Baroniam et Dominjum de wen} 
eum ſuis annexis et connexis ſubſcripr. viz. terras 


pro bono fideli et Gratvito 


fat. Conſanguineum noſtrum Johannem Comitem de Buchane 

uond. chariſſimo patri noſtro, cujus anime proprietur Deus, nobis et dict. noſtro 

ubernatori noſtro nomine impenſ. et per dict. Joannem ejus fillum et heredes 
ſuos nobis impenden. et pro nonullis pecuniarum ſummis et Compoſitione theſau- 
rario noſtro nomine noſtro per dict. Conſanguineum noſtrum Johannem Comitem de 
Buchane ſolut. et deliberat, ac pro diverſis aliis Cauſis et Conſiderationibus ratio- 
nalibus dict. noſtrum gubernatorum moven. de novo infeodamus damus concedi- 


gnatis, Ombes et Singulas pre- 
ac catrum de Banff, 
roniam et Dominium de 


Ouchterhouſe, cum caſtro fortalicio- molendinis annexis et pendiculis earund. Ter- 
ras et Baroniam de Eſſe, viz, Caſtletoum Ailhous et terram braſiniariam de Eſſe, 
novum molendinum Balkery, cum molendino Glenquharites Balrugo et Dere- 
land de Ede, Terras et Baroniam de Navay, terras de Petdyn, terras et baroniam 
de Montblary, cum Piſcariis, Silvis, et Molendinis earund. viz. tertas vocat Wel- 
ryn, terras de Newtoun, cum Molendine et Silvis eurund. Terras de Todlaw, cum 
parca lie park, terras de Quhitefield, terras de Smeddetoun de Montblary, tertiam 
partem et quartam partem terrarum de Haltoun de Montblary, cum tribus quar- 
terius et bina parte alterius quarte partis dict. Terrarum'de Holtoun de Montb ary: 
terras Dominicales de — cum Molendino et Piſcaria' earund. terras 8 
y 


Stonlie de Achinbady, terras de 


am in aqua de Dovern Cragſhot in mare pr 
Banff, cum lie Caſtlehill, et ortis ejuſd. officia 


land, cum filvis et molendino earund. terras de 
Tullo, cum molendino earund. terras et baroniam de Glendowaqhy, allas Down, 
viz. Terras Dominicales de Down, cum molending piſcarſis in aquis recentibus et 
lallis et terra braſinaria earund. terras de Mekeis, cum lie outſet molendino et piſ- 
caria earundem, terras de Fortre, cum molendino et lie outſet earund; terras de 
Montblatoun, et lie outſet earundem, ſalmonum piſcarlum de Kaims, net aſſiſſ. lax- 


_— de Banff, dict. caſtrum de 
icecomitis et Coronotoris dict. Vice- 


comitatus noſtri de Banff, terras de Pergar, cum'molendino earund. terras de Mynone 
et Catrylzer terras de Colane, terras er baroniam de Glencuthill, viz, villam et mo- 
lendinum de Gieneuthill, terras de Achmaddin, cum piſcatia earund, terras de 
Inchebrek, terras de Sallcottis, terras de Towy et Petinacalder, molendinum de 
ejuſd, acram terrarum jacen. in baronia de 
Cartrylzer terras de Balmadies jacen. in Baronia' de Grandoun, terras 


Grandoun 


infra 


baroniam 


molendino tenen. tenan. er libere ten 


*D 


de Glaſtaforres, terras et baroniam de Cartylzer prefat, tertis baronie et Do- 
miniode Glendewequhy perptius unit, et annexat, cum turribus fortaliciis maheriis 
molendinis peſcariiy filvis eſchętis frodis privilegiis ortis pomefiis advocatione 
donatione et jure patronatus eecleſiarum et capellaniarum” tenentibus tenandriig 
et libe te tenen. ſervitiis mnium et ſingularum terrarum barroniarum et oſſiciorum 
ſupra ſcript. ac omnibus ſuis pertinen, terras et baroniam de Kehrawly, cum 
en. ſerviiiis eatund. et Montieulum nuncy- 


pat. 
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pat, Erliſhill, cum tenen. tenan. et IU bere tenen. ſervitiis eatund. et ſuis 22 
e 


ac totum jus titulum inteteſſe et Juris clameum tam petitorium, quam poſſeſſorum, 


ue nos predeceſſores aut ſuece ſſores noſtti habuetunt, habuimus, habemus ſeu quo- 
viſmodo ad eaſd. habere vel clamare poterimus, aut iplarum aliquam partem fir. 
mas proficua et devorias earund, clap}, et future, ratione eſcheate forisfafture 


heredum aut tenentium nonintroitus,recognitionis alienationis major is partes baſs 
tardie purpreſture diſclamationis uitime heredis ſeu alias quoviimodo, ob quam 
— 44 actionem cauſam ve] occaſionem preteritam, aut quocunque alio Jure 
titulo vel juris clameo renunciando et exonerando eiſd. pro nobis et ſucceſſoribus 
noſtris prefat. Johanni ſuis heredibus et aſſignatis imperpetuum, cum ſuplemenio 
omoium defectuum, tam non nominatorum, quam nominatorum, quos tanquam 
pro expreſſat. in hac preſenti carta noſtra habere volumus. Tenendas et habendas 
omnes et ſingulas pm terras baroniam & dominium de Glendowcquhy 
ac caſtrum de Banff, cum ſuis annexis et connexis ſubſctipt. viz. terras baroniam 
et dominium de Ouchterhouſe, cum caſtro ſortalicio molendinis annexis et pen- 
diculis earund. terr«s et baroniam de E ſſe, viz. Caſtellum Ailhouſe, et terram bra- 
ſinariam de Eſſe, novum molendinum Balkery, cum molendino Glenquherities 
Balgrugo et Direland de Ede, terras et barroniam de Nevay, terras de Petdyny, 
terras et baroniam de Montblary, cum piſcariis ſilvis et molendinis earund. viz, 
terras vocat, Weſtryn, terras de Newtoun, cum molendino et filvis earund. terras 
de Todlaw cum parca lie park, terras de Quhitefield, terras de Smiddetoun de 
Montblary, tertiam partem et quartam partem terrarum de Haltoun de Mont- 
blary, cum tribus quarteriis, et bina parte alterius quarte partis dict. 
terrarum de Haltoun de Montblary, terras dominicales de Achinbady, 
cum molendino et piſcatia carund. terras de Stanclie de Achinbadie, 
terras de Ryland, cum filvis et molendino earund. terras de Tullo cum 
molendino earund. terras ct baroniam de Glendewoquhy alias Down, viz. terras 
_ Cominicales de Down, cum molendino piſcariis in aquis recentibus et ſalſis, et terrs 
braſinaria earund. terras de Makies, cum lie outſet molendino et piſcaria earund. 
terras de Fortre cum molendino et he outſet earund, terras de Montblatoun, et 
lie outſet eatund. ſalmonium piſcariam de lie Thainiis, net aſſeſſ. laxam in aqua de 
Dowern Cragſchot in mare, prope villam de Banff, dict, caſtrum de Banff, cum 
lie Caſtlehill et ortis ejuſd. officia vicecomitis et coronatoris d ct. vicecomitatus 
noſtri de Banff, terras de Petgat, cum molendino carund. terras de-Mynone et 
Cartrylzer, terras de Colane, terras et baroniam de Glencuthill, viz, villam et 
molendinum de Glencuthill, terras de Aithmeddin, cum piſcaria earund. terras de 
Inchebrek, terras de Saltcottis, terras de Towy et Petmacalder, molendinum de 
Grandoun infra baroniam ejuſd. acram terrarum jacen. in baronia de Cartrylzer, 
terras de Belmadies jacen. in baronia de Grandoun, terras de Glaſtofores, terras 
et baroniam de Cartrylzer, prenominat, tertis baronie et dominie de Glendowequhy 

rprius unit, et annexat. cum turribus fortaliciis maneriis molendinis piſcariis 
ſilvis eſchæetis feodis privilegiis ortis pomeriis advocatione donatione et jure pa- 
tronatus eccleſiarum et capellaniorum tenen, et libere tenen. ſetvitiis omnium 
et ſingularum terrarum baroniarum officiorum et piſcariarum ſupra ſcript, ac om- 
nibus fuis pertinen. terras et baroniam de Kynzawly, cum molendinis tenen. ie- 


nan. et libere tenen. ſervitlis earund. et Monticulum nuncupat. Erliſhill, cum 
I tenen. 


Err 


FI 
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APP BEN DIA . 


Stewart 8U1S HEREDIBUS ET ASSIONATIS QUIBUSCUNQUE, de nobis et ſucee ſſp- 


nbus noſtris in feodo et hereditate imperpetuum, per omnes rectas metas ſuas 
antiquas et diviſas prout jacent. in longitudine, et latitudine in bo cis planis mo- 


ris mate ſiis viis ſemitis aquis ſtagnis rivulis pratis paſcuis et paſturis molendi- 
nis multuris et earum ſequelis aucupationibus venationibus piſcationibus petariis 
_ turbariis carbonariis lignis lapicidiis lapide et ca'ce fabrilibus braſinis braveriis et 
geneſtis, cum furca foſſa ſok ſak thol theme infang thief ourfang thief pit et 
gallowſs wrak waith' wair vert et veniſſoun ac cum privilegio liberarum foreſta- 
rum ubi ſilve et foreſte _ prefat. terris et baroniis fuerint aut fore contigerine 
cum foreſtarum curiis et huj 


libero introitu et exitu, ac cum omnibus aliis et ſingulis libertatibus commodita« 


tibus proficius et aſiamentis ac juſtis ſuis pertinen. quibuſcunque, tam noa nomi- 


tis, quam nominatis, tam ſub terra, quam ſupra terram, prout et prope ad pre- 


dict. terras Dominia baronias et officia ſupra ſcript, cum turribus fortaliciis mane» 


riis molendinis piſcariis ſilvis lie outſettis partibus pendiculis eſchecis feodis privi- 
legiis ortis pomeriis advocatione donatione et jure patronatus eccleſiarum et eap- 

laniarum tenen. tenan. et libere tenen. ſervitiis earund. et omnibus ſuis pertinen. 
fpe&tan, ſeu juſte ſpectare valen. quomodolibet in futurum libere quiete plenarie 
integre honorifice bene et in pace ſine aliqua revocatione contradictione aut ob- 
ſtaculo aliquali, reddendo inde annuatim, prefat. Johannes Ste wart ſui heredes et 
aſſignati nobis et ſucceſſoribus noſtris, jura et ſervitia prenominat. terrarum Domi- 
nii baroniam et officiorum ſupra ſcript. cum turribus fortaliis maneriis 
molendinis piſcariis filvis lie outſettis partibus pendiculis eſchetis feodis 
privilegiis ortis pomeriis advocatione donatione et jure patronatus et Cc» 
cleſiarumꝰ at cappellenariarum tenen. tenan. et libere tenen. ſervitiis earund. ac 
omnibus ſuis pertinen. ante prefat. reſignationem nobis debita et conſueta, ſalvo ni- 
chilomiaus et reſervat. ptefat. conſanguineo noſtro Johanni Comiti de Buchane, li- 
bete tenemento omnium et ſingularum terrarum baroniarum Dominii et officie 
orum ſupra ſcript, cum turribus fortaliciis maneriis molendinis piſcariis ſilvis 
partibus pendiculis eſchætis feodis privilegiis ortis pomeriis advocatione dona- 


tione et jure patronatus eccleſiarum et capellaniarum tenentibus tenandriis . 


et libere- tenen. ſervilis earund. ac omnibus ſuis pertinen, except. prenomi- 


nat, terras de Down, cum molendino piſcariis et pendiculis earund. dio Jo-. . 


hanni Stewart, et Margarete Ogilvie ejus ſponſe in conjuncta infeodatione per- 
tinen, pro omnibus vite diebus prefat. Comitis, una cum rationabili parte Ter. 
tia earund, except, prius except. ſponſe ſue que pro tempore fuerit cum con- 
tigerit z In Cujus rei Teſtimonium, huic prelente Carte noſtre Magoum Si- 
gillum noſtrum apponi precepimus z Teſtibus ut in aliis Cartis Conſemilis, date 
pteceden. Apud Sanctum Andream, quarto die menſis Auguſti, Anno Do- 
mini Mileſimo Quingenteſimo Quadrageſimo Septimo, Et Regni Noſtri Quinto. 

That what is wrote on this and the eleven preceding pages is a juſt copy of a 
Charter on record in his Majeſty's General Regiſter- Houſe at Edinburgh, is at- 
teſted by me, keeper of theſe Kecords, the ſame being examined, - collated, or 
compared at the (ſight and by the aſſiſtance of Robert Jamicſon, Notary Publick. 


(Signed) ALEXANDER ROBERTSON, 
R OBERT JAMIESON, Not. Pub. 


tenen. tenan, et libere tenentium ſervitiisearund. ac ſuis pertinen. preſat. Johanni 


uſmodi curiarum amerciamentis, cum curiis et ea- 
rum exitibus herezeldis bludewitis et mullerum merchetis, cum communi paſtura 


* 
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IV. 


Book 48, J ACOBUS, Dei Gratia, Magne Britannie, Francie, & Hibernie, Rex, 
No. 390. c. 1 Defenſor, Omnibus probis hominibus totius terre ſue Clericis, et 
 Laicis, falutem z Sciatis, nos, cum aviſamento conſilio et conſenſu fideleſſimi 
ac predilectiſſimi noſtri Conſanguinei et Conſiliarii Johannis Comitis Marrie Do- 
mine Erſken, &c. Gareoche Magni noſtri theſaurarii regni Scotie, dilectique noſtri 
Conſiliari Domini Gideonis Murray de Elibank Militis Theſaurarii noſtri Deputati, 
et reliquorum Dominorum noſtri Secrete Conlilii, dediſſe conceſſiifſe deſpoſuiſſe, et 
herc preſenti Carta noſtra conſirmaſſe, prout tenore ejuſdem, dare concedere, ac 
pro nobis et Succeſſoribus noſtris pro perpetuo diſponere, et hac preſenti Carta 
noſtra Confirmare, predilecte noſtre Conſanguince Domine Marie Douglas Co- 
mitiſſe Buchanie, et predilectiſſimo noſtro Conſanguineo Jacobo Comiti Bu- 
chanie, ejus qui filius legitimus ac natu maximus eſt dict. Comitis Marrie in- 
ter iplum et propinquiſſimam et fideliſſimam Conſanguineaem Dominam Ma- 
riam Stewart Comitiſſam Marrie ejus conjugem legitimi procreat. Alterique eo- 
rum dict. Comitiſſe ac Comitis Buchaniæ diutius viventi in Conjuncta infeoda» 
tione pro Omnibus ipſorum vite diebus, et heredibus Maſculis inter ipſos legi- 
time procreat, ſeu —— Quibus deficiantibus, legittimis & propinquiori- 
bus heredibus Maſculis ac aſſignatis dict. Iacobi Comitis Buchanie quibuſcun« 
que hereditaric, Omnes et ſingulas Terras Baroniam aliaque particulariter fub- 
cripr, Dominii et Comitatus Buchanie, via. Terras Baroniam [et Baro» 
niam] de Auchterhous, &c. Quequidem Omnes & Singule prenominate 
terre barronie aliaque particulariter ſupra ſpecificat, cum Omnibus ſuis 
pertinen. ad dict. Dominam Mariam glas Comitiſſam Buchanie per- 
prius hereditarie pertinuerunt, et nunc per ipſam ejuſque Conjugem, cum 
Conſenſu ſuorum Curatorum pro ipſorum interefſe ſuoſque legitimos pro- 
curatores eorum nominibus per patentes eorum literas procuratorias ſpecia- 
liter Conſtitut. In manibus noſtris, ranquam in manibus Dominorum ſuorum 
Superiorum earundem faltem in manibus Dominorum- Secreti Concilii in ab- 
ſentia noſtra Re ſignationes terrarum recipient, et accepta. AC infeofamenta de 
ſuper conceden, poteſtatem et commiſſionem haben. Apud Edinburgh, cumOm- 
nibus Jute titulo intereſſe proprietate et poſſeſſione, que et quas in eiſdem ha- 
buerunt, habent, ſcu quoviſmodo infututum habere, patuerunt, Reſignate per 
fullum et baculum fuetunt. In favorem ſpecialem ac pro nova in feoJatione 
prefat, Domine Maria Douglas ComitiM Buchanie, er dict. Jacobo Comiti Bu- 
chanie ejus Conjugi, corumque al:cri diutius vivente, in Conjuncta in feoda- | 
tione, et heredibus matculis inter ipſos legittime procreat, ſeu procreand, Qui- 
bus dificientibus, heredibus maſculis et Aſſignatus dict. Jacobi Comitis Hu- | 
chanie quibuſcunque heteditatie, iterum dein. et conceden, hocque pro Cer- 
Ls 
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tis is et oneroſis cauſis in Contractu Matrimoniale, inter ipſos de ſuper confect. 
rout in eodem, de data decimo quinto die menſis Junii, Anno Domini Mille mo 
xcentelimo decimo quinto dict. literas procuratorias in ſe continen, latius contine- 
tur; In ſuper nos, pro bono fidele er Gratuito Servitio, nobis per dictum noſtrum 
edilectiſſimum noſtrum conſanguingum ac Conſiliarium, Joannem Comitem 
| wr et pref, Jacobum Comitem Buchanie ejus filium preſtitum et impenſum, 
ac pro diverſis aliis Rationabilibus Cauſis et Conſiderationibus, nos moven, ex 
noſtris proprio motu de novo dedimus conceſſimus ac diſpoſuimus, ptout tenore 
reſentis Carte noſtre do novo damus concedimus ac pro nobis et ſucceſſoribus 
noſtris pro perpetun diſponimus prefat, Domine Marie Douglas Comitiſſe Bu- 
chanie, et ac ho Comiti Buchanie ejus Conjugi, eorumq. alteri diutius viventi 
in Conjuncta Infeadatione pro Omnibus Ipſorum vite Diebus, et heredibus Mai- 
culis inter ipſos legitime procteat. ſeu procreand, Quibus deficientibug, legitimis 
et propinquiotibus heredibus Maſculis et Aſſignatis dicti Jacobi Comitis Bucha- 
nie quibuſcunque hereditarie, Omnes et ſingulas terras Barronias aliaque particu- 
lariter ſubtus et ſupra content, dict. Dominii et Comitatus Buchanie, (cilicet, 
Totas ct integras terras Barroniam et Dominium de Auchterhouſe, &c. Nova da- 
mus unit, &c, In unum Integrum et liberum Dominium et Baroniam, Baroniam 
et Dominium de Glendowaquhy omni tempore affuturo, nuncupand. et Coftrum 
de Banff principale Meſſuagium fore antedif. Dom mi et Baroniz, ac volumus 
&c. ac Deternimus et Ordinamus, et pro nobis ac ſucceſſoribus noſtris declara- 
mus quod prefatus Jacobus comes Buchanie, et heredes ſui maſculi” predict. ex- 
erceant et poſſideant in Omnibus noſttis parliamentis ſtatuum Conventionibus 
aliiſque noſtris publicis ſerviciis, Omnes honores et dignitates et preeminentias, 
quas Comites Buchanie exantiquo exercerunt, ſeu poſſiderunt ullo tempore pre- 
teritoz In Cujus rei Teſtimonium, huic preſente Carte noſtre z Magnum figil- 
lum noſtrum appone precipimus ; Teſtibus &c. Apud Burleyhill, Vigeſimo 
ſecundo die menſis Martii, Anno Domini Mill-fimo ſexcenteſim̃o decimo leptimo, 
et Regoi noſtri Anais quinquageſimo et decimo quarto. 
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APPENDIX XXI. 


I. 
AB in favours of the Lord Fraſer, for the title of Lord Fraftrs Paas 
*. 4 June, 
Tur eſtates of Parliament being informed, that notwithſtanding that the Book 26 f, 


Lord Fraſer, be his Majeſtye's Patent under the Great Seale of the twenty-ninth 13. 


day of June, 1633 years, is creat Lord 8 and appointed to be called m 
lay « all 
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all time coming; yet ſome perſones do preſume ſo far to ſhift and contemne his 


Majeſtie's Patent and royal pleaſure therein expresſt, as by their diſcourſes and 
writings to give other names and defignations than what are contained in the 


Patent; and conſidering that his Majeſty is the fountane and ſpring of all ho- 


nor within his dominions, and that ſuch doings are hie neglects and contempts 

of his Majeſties royal prerogative, Therefore the eſtates of Parliament do 

clare, that the Lord Fraſer is, according to his Patent, to have and enjoy the 

title of Lord Fraſer z and diſcharges all his Majeſties ſubjects that none of them 
reſume in diſcourſes, writings, or otherwiſe, to give him any other title or de- 
gnatioo, as they will be anſwerable at their heiſt petrel. 


' 


I. 
cr to Lon RUTHYVEN. 


J ACOBUS, Dei Gratia Rex Scotorum, Omnibus probis hominibus Totius 
terre ſue, clericis, et laicis, Salutem z Sciatis nos, quandam Cartam Alienatio- 


nis et venditionis factam peo Willielmum Ruthven de Peill, dilecto Conſan- 


uineo noſtro Willielmo Domino Ruthven, et Jonete Halyburton ſue ſponſe, et 
pſorum alteri diutius viventi, in vitali redditu, pro toto tempore vite eorum, et 
Jacobo Kuthven corum filſo, et heredibus ſuis maſculis, de Corpore ſuo legittime 
procreandis z Quibus deficientibus, legittimis et propinquioribus heredibus. 
dicti noſtri Conſanguinei quibuſcunque, ſuper tota et integra dicti Willielmi di- 
medictate terrarum de Forteviot, cum ſuo dimedietate molendini et terrarum mo- 
lendinariarum ejuſdem, cum tenentibus tenandriis libere tenen. Servitiis earun- 


dem, et ſuis pertinen, jacen. infra vicecomitatum noſtrum de Perth, de nobis et 


ſucceſſoribus noſtris tenen. de mandato noſtro viſam lectam inſpectam et dili- 

uenter examinatam ſanamintegtam, non raſam, non aancellatam, nec in aliqua 
{ui parte ſuſpectam, ad plenum intellexiſſe, ſub hac forma. Omnibus hanc cartam 
viſuris vel audituris, Willielmus Ruthven de Piell ſalutem in Domino ſenpiter- 
nam, noveritis, me vendidiſſe tituloq, pure venditionis alienaſſe, ac preſenti Car- 
ta meg pro perpetuo confirmaſſe, noc non, vendere ahenare, et hac preſenti 
Carta mea pro perpetuo confirmare, nobih et potenti Domino Willielmo Domino 
Ruthven, et Joncte Halyburtone ſue ſponſe, et eorum alteri diutius viventi, in vis 
tali redditu, as 7Jacobo Kunden corum filia, et heredibus ſuis ſubſcriptis heredi- 
tarie, Totam et integram meam dimiditatem Terrarum de Fortevior, cum mea 


dimidietate molendini, et terrarum moulendinariarum cjuld. cum tenentibus te- 
nan- 
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nandriis libere tenen. ſervitiis earundem, et ſujs pertinen. jacen. infra vicecomi- 


tatum de Perth, pro quad. certa ſumma pecunie, mihi per prefatum nobiſem 


Dominum pre manibus Gratanter et integre perſoluta in pecunia numerara, et in 


uſum meum totaliter converſa, De quaquidem ſumma pecunie teneo me bene 


ww 


contentum, ac plenarie et integre perſolutum, prefatumq. nobilem Dominum 


ſuos heredes executores et aſſignatos pro me meis heredibus executoribus er 


aſſignatis de ead. quietos inde clamo imperpetuum preſentis carte mee por te- 
norem Tenen. et haben. totam et integram dictam dimidietatem terrarum de 


Forteviot, cum prefata dimidietate molendini, et terrarum molendinariarum 
ejuſdem, cum tenentibus tenandriis et libere tenen, ſervitiis earum, et ſuis per- 
tinen, prefatis Williemo Domino Ruthven, et Jonete Halyburton ſue ſponſe, et 
eorum altert diutius viventi in vitale redditu, ac Jacobo Ruthven eorum filio, he- 
rtedibuſq. ſuis maſculis, de corpore ſuo legittime procreandis ; Quibus forte de- 
ficien, legittimis et propinquioribus heredibus. dicti nobilis domini quibuſcung, a 
me et heredibus meis de ſupremo Domino noſtro Rege, et ſuis ſuccefſoribus in- 
feodo et hereditate imperpetuum, per omnes rectas metas ſuas antiquas et diviſas, 


prout jacent. in longitudine et latitudine, in Domibus edificiis bocis planis motis 


mareciis viis ſemitis aquis ſtagnis rivolis pratis paſcuis et paſturis molendinis mul- 
turis, et eorum ſequelis aucupationibus venationibus piſcationibus petariis tur- 
bariis carbonariis cunniculis cunniculariis columbus columbariis fabrilibus braſi- 
nis breweriis & geneſtis ſilvis nemoribus et vergultis lignis lapacidiis lapide et 
calce, Cum Curiis et earum exitibus amerchiamentis herezeldis bludewitis et mer- 
chetis mulierum, Cum Communi paſtura libero introitu et exitu, ac cum Omni- 


bus aliis et ſingulis libertatibus Commodetatibus proficuis et aſiamentis, ac 


juſtis ſuis pertinen, quibuſcunque, tam non nominatis, quam nominatis, tam 
fub terra, quam ſupra terram, prout et prope ad predictam dimidietate ter- 
rarum de Fortevior, cum difta Dimidietate molendini ſupraſcript. Cum perti- 
nentiis ſpectan. ſeu juſte ſpectare valen. quomodolibet in futurum libere quiete ple- 
narie Integre honorifice bene et in pace fine aliquo Impedimento, revocatione 
Contradictione aut obſtacu!o aliquoli, Reddendo inde annuatim dict. Willielmus 
Dominus Ruthven, et Joneta Haliburtoun ejus ſponſa, aut eorum alter diutius 
vivens, pro toto tempore vite earund. et poſt eorum deceſſum, prefatus Jacobus 
Ruthven eorum filius heredeſq. ſui ſupra ſcript. prefato ſupremo Domino noſtro 


Regi, vel ſuis ſuccefſoribus unum Denarium uſualis monete Regni Scotie in feſto 


Penthecoſtes, ſuper ſolum dictarum terrarum, nomine albefirme, ſi petatur tan- 
tum, pro omni alio onere exactione queſtione Demanda ſeu ſetvitio ſeculari, que 
de predictis terris et molendino ſupraſcript. cum pertinen. per 283 juſte 
exigi poterunt, quomodlibet vel requiriz et Ege vero prefatus Willielmus 
Ruthven heredes mei et aſſignati totam et integtam dictam dimidietatem Ter- 
rarum de Forte viot, Cum prefata dimeditate molendine et terrarum molendina- 
riarum ejuſdem, Cum tenentibus tenandriis et libere tenen. ſervitiis earundem, 
Cum pertinen, prefatis Willielno Domino Ruthven, Joneie Haliburton eius 
ſponſe, et eorum alteri diutius viven. in vitali redditu, ac dicto Jacobo Ruthven 
corum filio, heredibuſque ſuis ſupra ſcriptis, adeo libere et quiete in Omnibus, 
tt per Omnia forma pariter et effectu ut premiſſum eſt, Contra omnes mortales 

varan- 
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varantizabimus acquictabimus et imperpetuum deſende mus; In cujus rei teſij mo- 
nium, ſigillum meum unacum mea ſubſcriptione manuali huic preſenti carte mee 
eſt appenſum ; Apud Elinburgum, viceſimo quarto die menſis Januarii, Anno Do- 
mini Milleſimo quingenteſimo trigeſimo quinto, quoram hits teſtibus David Pit. 
ſcotty de Loncardy, Andrea Henryſon burgen. de Edinburgh, Georgio Halibur. 
ton, Willielmo Strange, Thoma Bryſon, et JohanneKirk, cum diverſis alis; quam- 
quidem cartam ac venditionen), et alienationem in eadem content, in omnibus ſuis 
punctis et articulis cond.\tionibus et modis, ac circumſlantiis ſuis quibuſcunque, 
in omnibus et per omnia forma pariter et effeftu ut premiſſum eſt, approbamus, 
ratiſicamus, ac pro nobis et ſuccefloribus noſtris pro perpetuo confirmamus, falvis 
nobis, et noſtris ſucceſſoribus, Jutibus et ſervitiis de dictis terris, et molendina, 
cum pertinen. ante preſentem noſtram con firmationem prius debitis et conſuc tus, 
In cuſus rei teſtimomum, huic prelenti carte noſtre confirmationis, magnum fi. 
gillum noſtrum apponi precepimus z teſtibus ut in aliis cartis 3 
date Apud Sanctum 1 primo die menſis Marti, Anno Domini Mille. 
li mo quingenteſimo ttigeſimo quinto, et Regni noltri viceſimo tertio. 


That what is wrote on this, and the four preceding pages, is a juſt copy 
of a Charter, or Record in his Majeſty's General Kegiſter-houle, at Edinburgh, 
is atteſted by me, Keeper of thele Records, the fame being examined, collated, 
or compared at the fight, and by the aſliſtance of Robert Jamiclon, Notary | 


Publick. | 
(Signed) ALEXANDER ROBERTSON, 
ROBERT JAMIESON, Not. Pub. 


III. 
Cana GEOR GII Doux i HUME. 


J ACOBUS, &c. ſciatis, nos etatis perfecte viginti trium annorum exiſten, 
pro bono fideli, & gratuito ſervitio, nobis per predilectum conſanguineum & 
confilliarium noſtrum Georgium Dominum Hume ſuos anteceſſores amicos & 
participes impenſo noſtros rebelles & veteres anglie innimicos, tempore guerre 
reliſten. et in conſiderationem habentes, — quondam Alexander Dominus 
Hume, ultimo defunctus frater dicti noſtri conſanguinei, pro parvis exiguiſq. 
cavſis and criminibus per ipſum commiſſis foris factus erat, nec non pro certis 
aliis cauſis & conſidetationibus, nos ad hoc moventibus, dediſſe, &c. ditto noſtra 
conſanguineo Grorgeo Domino Hume, & Domine Mariote Haliburton fue conjugi, 
& ipſorum alteri qiutius viventi, in vitali redditu, pro omnibus diebus ipſorum 
vite, & Alexandro Hume eorum filio et heredi apparen. in feodo et hereditate, 
totas et integras tertias partes omnium et ſingularum terrarum et baroniarum 
ſubſcript. viz, terrarum et baronie de Dirlecoun, &c. tertiam terrarum et baronie 
de Weſt Fenton, &c. tertiam terrarum de Boltoun, &c. tertiam terrarum & Dominti 
de Haliburton ei baronie de Lambdene, &c. 
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APPENDIX XXII. 
I. | +", 
Cara ANDREE HERYSS pz TERREGLIS. 


J ACOBUS, &c. Sciatis nos dediſſe, &c. dilecto noſtro Andree Heryſs, filio 1% 10. 
et heredi appaten. Harberti Herys de Terreglis omnes et ſingulas terras et baro- No. 151, 
nias de Terreglis, &c. Quequid terre et barronie cum tenen. &c. fuerunt dicti 

Harberti Herys hereditarie, et quas idem Harbertus, &c. reſignavit &c. 1 Junii, 

1486. 


APPENDIX XXIII. 


I. 3 


3 
EARL or MURRAY. 
| Mea A, &c. quia pro ſpecialibus favore et amore quos erga naturalem noſ- 
trum trattem Jacobum Commendatarium Sancti Andree et Pettinweme habemus 3. 31, . 45 


et gerimus, dedimus et conceſſimus hereditarie predilecto noſtro fratri et heredi- 
bus ſuis ſubſcriptis, omnes et ſingulas terras noſtras et Comitatum Moravie nec non 
Caſtrum noſtrum de Dornway, totas et iritegras terras noſtras et Dominium de 

| ** Aber- 
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Abernethy, totas et integras terras noſtras et Dominium de Stratherne, &e 
tenend, et habend. &ec. di&to Jacobo, et heredibus ſuis maſculis de corpore ſuo 
legittime procreandis, de nobis et noltris ſucceſſoribus Regibus et Reginis Scotie 
in feodo et heredirate feudi firma et lib-ra fortreſta imperpetuum, quibus hetedibus 
maſc ulis dehicien, nobis et ſucceſſoribus noſtris Regibus et Reginis Scotie revet- 
ſur, &c. Apud dio. penultimo die menlis Januarii, Anno Domini 1561, et 


II, 
Carta JACOBO Commenparorto STi, ANDREE, 


ARIA, Dei Gratia Regina Scotorum, &c. Quia dedimus et conceſſli- 
mus hereditarie ptedilecto fratti noſtro naturali Jacobo Commendatario Prioraty- 
um Monaſteriorum Sancti Andree et Pittenweern, et heredibus ſuis maſculis infra 
ſcript, Totas et lntegras Terras noſtras et Comitatum de Marr, viz, Terras de 


Strathdee, Bramar, et Cromar, cum molendino, piſcationibus, ſilvis, forreſtis, par- 


tibus et pendiculis, ac pertinentiis earundem, jacen. infra Vicecomitatum noſtrum 
de Ahirdene, inſuper nos pro nobis, et ſucceſſoribus noſtris, unimus, annectimus, 
creamus et incorporamus, Totas et Integras prenominatas Terras de Straithdee, 
Bramar, et Cromar, cum molendinis, piſcationibus, ſilvis, forreſtis, partibus, pen- 
diculis et pertinentiis carundem, in unum integrum, et liberum Comitatum omni 
tempore a futuro Comitatum de Mar nuncupand. ac ſimiliter facimus et creamus 
dictum Jacobum tratrem noſtrum, et heredes ſuos maſculos, inferius ſcriptos in 
Comites omnibus temporibus a futuris tali modo Comites de Mar vocand. ac 
dando eis honorem, dignitatem, locum, et votum in Parliamento, cum omnibus aliis 
priviledgiis et facultatibus, ſimili modo ſicuti aliqui Comites de Mar de predeceſ- 


ſoribus noſtris aliquibus temporibus retroactis habuerunt et gaviſi fuerunt, &c. 


Tenend. et habend. ditto Jacobo fratri noſtro, et heredibus ſuis maſculis de cor- 
pore ſuo legittime procreandis. Quibus deficien. nobis et ſucceſſoribus noſtris, ſuc- 
ceſſoribus Regibus et Reginis Scotie iterum reverſur. &c. apud Edinburgh 7mo 
Februarii, Anno Domini 1561, et Regni noſtri 20. 
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III, 
Caxra JACOBI MORAVIE Cours. 


B.46.No. 383. J ACOBUS, &c. dediſſe, &c. predilecto noſtro conſanguineo et conſiliatio 
| a 


cobo Moravie Comiti, Domino Abernethy et Down, &c. et heredibus maſculis 
de corpore ſuo legittime procreatis ſeu procreandis. Quibus deficien, Domino 


I Franciſc 
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Franciſco Stewart, ſuo fratri germano, et heredibus maſculis de 

(uo legittime procreandis, Quibus deficien, - legittimis et propinquioribus 
heredibus et aſſignatis dicti Jacobi Murravie Comitis quibuſcunque hereditarie, 
Omnes et Singulas terras Comitatum, Dominia, Baronias, Caſtra, Turres, For- 
talicia, Molendina, Silvas, Piſcarias, aliaque particulariter ſubſcripra, viz. Totas et 
Integras terras Dominium et Comitatum de Murray, &c. Quequidem omnes et 
fingule Terre,Comicatus, Dominia, Baronia aliaque particulariter preſcripta, cum ea - 
rundem partibus pendiculis et pertinen, quibuſcunque ſupra ſpecificar, perprius he- 
reditaric pertinuerunt ad prefatum Jacobum Murravie Comitem, et per ipſum per 
legittimos ſuo procuratores ſuo nomine ad hunc affectum ſpecialiter conſtitutos, et 
patentes literas in manibus noſtris tanquam in manibus immediati indubirati legiiti- 
mi ſuperioris omnium et ſingularum Terrarum aliarumque ſupra ſpecificat. cum ea- 
rund. pertinen, pure et ſimpliciter per fuſtum et bacculum, ut moris eſt apud Cu- 
ram noſtram de Royltoun reſignate fuerunt, &c. Apud Aulam noſtram de Roy- 
ſtoun, 17mo die menſis Aprilis, Anno Domini 1611, Regnorumque noſtrorum - 
annis 44to, et gno texive. | 


APPENDIX XXIV. 


I. 
Canara JOANNIS Courts ATHOLIE, 


J ACO B US, &c. Noveritis quod nos alias noſtra tenera in ætate, et ante noſtram 
ultimam generalem revocationem recipimus unum, purum ac ſimplicem reſigna- 
tionem cariſſimi avunculi noſtri Johannis Comitis Atholie et Domine de Balvany, 
de omnibus et ſingulis terris ſuis Dominii de Balvany, cum pertinen. &c. Apud 
Edin. mo Novembris, 1477 mo. 


B. 8. No. 3 


— B. 10. No. y. 


J ACOBUS, &c. Dei Gratia Rex Scotorum, omnibus probis hominibus to- 
tius tettæ ſug, Clericiset Laicis, Salutem, Sciatis nos in perfectact legitima ætate con- 
- ſir, 
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ſtir, pro propinquitate ſanguinis et cordiali dilectione quam gerimus erga ca. 
riſu mum avunculum noſtrum Dominum Joannem Stewart, Dominum de Bal. 
vany militem, fratrem carnalem quond progenitoris noſtri ſereneſſimi Jacobi Se. 
cundi, Scotorum Regis illuſtriſſimi, cujus ame propitietur Deus, dediſſe con- 
ce ſſiſſe er hac ptſenti carta noſtra confermaſſe difto cariſſimo avunculo noſtro 
totum et integrum Comitatum Atholiæ et terras ejuſdem Comitatus cum pertinen, 
jacent, infra Vicecomitatum noſtrum de Perth, terris de Drumquhaill, et Drum- 
caſtle duntaxat exceptis, Tenend, et Habend. totum et integrum dictum comita- 
tum et rerris Athohæ, &c. Apud Edinburgh decimo octavo die menſis Marti, 

Anno Domini 1481, et regni noſtri, 22. 
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I. 


'Canra Con. quond, PATRICII Dowini GRAY. 


J AC OB US, &c. Sciatis nos poſt noſtras legittimam & perfectam etatem 
viginti quinque annorum completam pro certis ingentihus pecuniarum Summis 
et Compoſitione nobis et noſtro Theſaurario noſtro in nomine per Conſangui— 
neum noſtrum Patricium nunc Dommum Gray perſolutis ; quandam Cartam 
Tallie & Donationis fact. per nos, cum aviſlamento auctotitate et conſenſu caril- 
ſimi Conſanguinei & Tutoris noſtri Joannis Albani Ducis Regni noſtri pro tem- 


pore ProteCtoris et Gubernatoris quond. Patricio Domino Gray ultime de- 


ſuncto et heredibus ſuis maſculis de corpore ſuo legittime procreatis ſeu pro— 
creandis. Quibus deficient, Gilberto Gray de Buttergaſk cjus fratri, et haredi- 
bus luis maſculis de corpore ſuo legittime procreatis ſeu procreandis. Quibus 
deficient. legittimis-et propinquioribus heredibus maſculis dict. quondam Pa- 
trie Arma et Cognomen de Gray gerentibus quibuſcunque de omnibus et 
ſingulis Terris, Baroniis, & Officiis ſubſcript. viz. Terris et Baronia de Forgund, 
&e, Terris et Baronia de Foulis, &c. Terris Kingiſlane nuncupat. &c. Terris 
et Baronia de Dunde, &c, Terris de Balgillo, &c. Terris de Gotheraſtown, 
&c, Una cum Ofhcio Vicecomitis de Fortar, &c. ac cum Officio Conſtabu- 
lairie de Fortar, &c. ac Officio Cohſtabulatie de Montroſe, &c. Quequid Terre 
et Baronia, &c. tuerunt dicti Patricii Domini Gray heredlitarie. Et quas et que 

b idem 
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idem per fuſtum et bacculum in manibus prefate Cariſſime Conſanguinei noſtri 
tanquam Tutoris et Gubernatoris noſtro nomine. Apud Edinburgh petſonaliter 
ſurſlum teddidit pureque et ſimpliciter reſignavit, &c. 16to, Aprilis 15240. & 
Regni noſtri x 1mo. Quamquid Cartam, &c, Confirmamus, &c. Apud Falk- 
land, 14to. die Menſis Sept. Anno Domini, 1542do. & Regni noltri 2g no, 


II. 
CARTA Con, JONETE GRAY. 


J ACOBUS, &c, Sciatis nos quandam Cartam donationis vitalis redditus 

tact, per Patricium Ogilvie de Inchmartyne, dilecte noſtre Jonere Gray, filie 

dilecte Conſanguinei noſtri Patricii Domini Gray, De totis et integris decem 

libratis Terrarum inferioris partis de Balgany, alias nuncupat. Terris Domini 3% 
Heris, &c. Tenend. et habend, &c, prefate Jonete Gray in vitali redditu pro No. 218. 
tote tempore vite ſue, & poſt ejus deceſſum mihi et heredibus meis plenarie 
reverten, &c. bto. die Menſis Aprilis, Anno Domini 1541mo. —_— Car- 

tam, &c. confirmamus, &c. Apud Strivilling, 13to, die Menſia Aprilis, Anno 
Domini x 541mo. Ct regni noſtri 28 vo. 
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H AM. C Inquiſitio facta fuit in Curia Vicecomitatus de Edinburgh, tenta in 
pretorio Burgi ejuſdem, coram honorabilibus viris Domino Alexandro Drum- , 
mond de Meedhop, milite, et Mro. Roberto Leirmouth, Advocato, Vice 
comitibus deputatis dict. Vicecomitatus ſpecialiter conſtitut, Octavo die Men- 
lis Decembris, Anno Domini Milleſimo ſexenteſimo nono, per hos nobiles et po- 
tentes Comites Dominos et Barones (ubſcriptos, viz. Davidem Craufurdiæ Comi- Book 4. fol, 
tem, Alexandrum Comitem de Hume, Alexandrum Moraviæ Comitem, Williel- 462. 
mum Comitem de Mortoun, Robertum Lothaniæ Comitem, Jacobum Do- 
minum Erſkine, Willielmum Magiſtrum de Tullibardin, Joannem Dominum 

* Saltoun, 
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Saltoun, Walterum Dominum Scott de Balcleugh, Robertum Dominum Creigh. 
ton de Sanquhair, Davidem Dominum de Scoone, Dominum Patricium Hep. 
burne de Wauchtoun, Militem, Dominum Davidem Carnegy de Kinard, mi. 
litem, Dominum Jacobum, Scrymgiour de Dudhope Militem Seniorem, et 
Dominum Jacobum Scrymgiour de Dudop Juniorem Militem, Qui Jurati di- 
cunt quod quondam Joannes Dominus Linadlay, frater Roberti nunc Domini 
Lindlav, Latoris prelentium obiit ad fidem. et pacem S. D. N. Regis et quod 
dictus Robertus el jegittimus et propinquior h@res maſculus ejuſd. quond. Jo- 
oannis ſul tratris, ct quod eſt legittime wtatis. In Cujus rei Teltimonium Sigilla 
quorund, corum qui dict. Inquilitione intererant faciend, cum appenſione Bre vis 
Regi inclulo, nec non Sigillo officii dict. Vicecomitatus una cum Signo & ſub. 
ſcriptione manual.bus Joannis Young, crib, et Clerice Principalis dict. Curiz 
pravlentibus ſunt appenla, Anno, die, menle, et loco praicriptis, &c. 


Edin. 26 Jan. 1771. I, the within-mentioned John Irvine, hereby certify, 
That | have carefully fearch'd the Record of Retours in his Majeſty's Chancery 
for the year 1609, and can find no Ipecial Retour in favours of Robert Lord 


Lindlay, 
4 (Signed) JOHN IRVINE, 


( 
0 
[ 
] 


II. 


E AC Inquiſitio facta ſuit in prætorio Burgi de Edinburgh, per Diſpenſatio- 
nem virtute Commiſſionis ſubſcript, coram diſcretis viris Davide Bryſon, Alexro, 
Douglas, Jacobu Chalmer, et Mro, Willielmo Stewart, Clavigeris ordinariis co— 
ram Dominis Concilii Vicecomitibus in hac parte, vice. &c. &c, de Fyfe, per 
Commiltionem S. DD. N. Regis, tub Teſlimonio Magni Sigilli, ad inſtantiam no— 
bilis et potentis Domini Roberti Dni. Lindſay obten. pro defervitione ſuorum 
Brevium [pecialiter conſtitut. Decimo quinto die Menftis Febrii, Anno Domini 
Millemo fexcentelimo decimo, per hos probos et fideles viros patriæ ſubſcript. 
viz. (bere the Inqueſt are inſerted.) Qui Jutati dicunt quo! quondam nobilis et 
potens Dominus Joannes Dominus Lindlay, Frater germanus præfate Robert), 
nunc Dai. Lindfay, obiit ultimo viſtit et ſaſit ut de teodo ad fidem et pacem 
dict. S. D. N. Regis moderni, in omnibus et ſingulis Terris aliiſque ſubſctipt. 
viz, In totis et Integris Tertis et Baronia de Pitcruvie, cum caſtro, turre, et 
fortalicio ejuſdem, Terris de Moutſchiel, in omnibus et ſingulis Terris de 
Merkinlellie, cum molendinis granorum et fullorum earundem, Terris de Pyet- 
ſtoun, in bina parte terrarum de Endowny, in bina parte terrarum de Caſun— 
dillie, ac in terris et Baronia de Pitleſſie, cum Molendinis cjuſdem, Terris de 
Hiltoun de Bunzeoun, Terris de Dunnyhagglis, cum ſingulis ſuis pertinen. 
jacen, infra Vic, &c. de byte unit, et annexat. in unam Baroniam, Baro- 

nam de Pirtcruvie nuncupat. Et unica Salina capiend. apud principale Meſ 
ſuaglua 
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ſuagium de Pitcuvie &c. ac etiam in advocatione donatione et jure patronatus 
eccl:(iz parochialis de Syres, tam rectotti quam vieariz ejuſd. nec non in totis et 
integtis Terris de Orky, cum molendino, terris, molendinariis, multuris, et 
ſequelis ejuſd. in tota et integra quarta parte terrarum de Eaſtet Lawthriſk, vocat. 
Langflat, et in omnibus et ſingulis terris, eccleſiaſticis, vicarus de Lawthriſk, 
vocat. Bantuſcale, cum manere1 loco domibus edificiis, hortis, pomariis, toftis, 
croftis, partibus pendiculis annexis lie outſetts tenen, tenan, hbere tenen. ſervitiis 
Omnium ct ſingulatum præfat. terrarum molendini, terrarum molendinatum, mul- 
turarum, et earundum pertinen, nec non in tota et integra illa mariſia, vulgo lie 
Myre nuncupat. Pitcutie myre, quz eſt ſpecialis pars et pendiculum dict. terra- 
rum de Orky, cum omnibus et ſingulis pendiculis, et earundem jacen. infra pa- 
rochiam de Lawthriſk, et dict. vic, &c. de Fyfe, quæquidem Terrre, Mane- 
ris, Molendina, aliaque ſupra ſcript, cum ſuis pertinen, ſunt unit. annexat. et 
incorporat, in unam integram et hberam Tenandriam, Tenandriam de Orky 
nuncupat, et unica Saſina capiend. nunc et omni tempore futuro apud januam 
meſſuagii de Orky ſufficiens efſe Saſina, &c. et quod dict. Rohertus, nunc Do- 
minus Lincllay ett legitimus et propinquior heres maſculus præfato quondam Jo- 
anni Domini Lindſay, &c, 


1 hereby certify, that what is written on this and the preceding page, is 
copied verbatim from the Record of Retours in his Majeſty's Chancery, and 
comprehends the whole lands recited in the ſaid Retour, and have carefully 
ſearched the ſaid Record for the year 1610, I do not find the ſaid Robert Lord 
Lindlay retoured in the Dominium or Barony of Byres, 


(Signed) JOFHIN IRVINE, 
Keeper of the ſaid Record, 


That the Retour wrote upon this and the preceding page, is copied from the 
Record of Retours in his Majeſty's Chancery at Edinburgh, is atteſted by me, 
the lame being examined, collated, or compared at my light, 


[JOHN SETON, Not. Pub. 


III. 
GrnERAL RETOUR OF ANNE LIN DS Ax. 


H TC Inquifitio facta fuit in Curia capitali Vicecornitatus de Fyſe, tenta in 


prator Pug Je Cupro, coram Magiſtro Patricio Balfour de Pittillo, et Alex- 
en, Vicecomitibus deputat. dict. vicecomitatus decimo ſeptimo die 
E % Domini Milleſimo ſexcenteſimo decimo, per hos probos et 
b1:ics Patil virus Tubſcripe, viz, Henricum Dominum Sanctæ Columbæ, Ro- 

bertum 


Book 4. 
f. 306. 


Book 30. 
No. 131 
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bertym Dominum Moneymute, Dominum Davidem Carnegy de Kinnaird, Mi. 
item Robertum Durric de eodem Jacobem Weymis de Bogie, Mrm. Davidem 
Barclay de Culletrne, Davidem Betown Feoditarium de Cricche, Andream Ay- 
town de Dunure, Andream Wood Feoditarium de Largo, Robertam Forbes Feo- 
ditarium de Rives, Navidem Betown Feoditarium de Balfour, Robertum Colvile 
Feoditarium de Cleiſhe, Joannem Kennier Feoditarium de codem Jacobum, M*Gill 
de Rankeilour Nether, et Davidem Balfour de Balledmouthe, qui Jurati dicunt 
Quod quond. Joannes Dominus Lindſay, pater Dominz Anne Lindlay Latricis 
Preſentium obiit ad fidem et pacem 8. D. N. Regis et quod dict. Domina Anna 
ptirſentium Latrix eſt legittima et propinquior hates ejuſd. quond. Joannis Do- 
mini Linſay ui Patris, et quod eſt ligitimæ ætatis. In cujus rel Teſtimonium 
Gpilla quorund, carum qui dict. Inquilitioni intererant præſentibus clauſis cum 
incluſione Brevis ſignito officii dict. Vicecomitatus, ac cum ſublcriptione manual. 
Joannis Paterlone, Clerici ejuſdem, anno, die, menſe ſupra dict. lunt appenſa. 
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Cara ROBERTI BOYD os GLEN. 


OY &c. dediſſe, &c, delectis noſtris Roberto Boyd de Glen, & 
Margarete Colquhoun, ejus ſponſe ac eorum alteri diutius viven. in conjuncta in- 
feadatione & heredibus ſuis ſubſcript. Totam & integram orientalem dimidie- 
tatem omnium & ſingularum Terrarum de Weſter Ballinderane, cum ſuis per- 
tinen, &c. Quequid Terrarum Demidietas & annui redditus cum pertinen, 
Matheo olim Comiti de Levinaxe, de ipſo tanquam Tenandria tunc perprius 


hereditarie pertinebant, et nunc nobis pertinent. & in manibus noſtris ratione. 


Eſchaete devenerint ob torisfafturam contra eum in Parliamento noſtro rite de- 
duct. pro nonullis proditorie traditionis & Leſe Majeſtatis criminibus per eum 
commiſſ. veluti in decreto dicti noſtri Parliamenti deſuper deduct & lato ple- 
nius continetur Tenend. & habend. dictis Roberto & Margarete ejus ſponſe, ac 
eorum alteri diutius viven, in conjuncta infeodatione, & heredibus inter ipſos 
legitime procteat. ſeu procreand. Quibus deficie n. legittimis & propinquioribus 
heredibus ſeu aſſignatis difti Roberti quibuſcunq. &c. Apud Edin. 18 v0 die men- 
hs Februat ii, anno Regni no{tri ;to. 


II. 


IT. 
Carta con. MARIOTE COLQUHOUN, 
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M ARIA, &c. Sciatis nos, &c, quandam cartam vitalis redditus fact. per Book 30. 


conlanguineum noſtrum Robertum Magiſtrum de Boyd, & feodatarium quinque 
mercat. Terrarum antique extentus de Law, dilecte noſtte Mariote Colquhoun, 
ſponſe noltri conſanguinei Roberti Domini Boyd (cus patris) de totis et integris 
preſatis quinque mercat, Terrarum de Law antiqui extentus cum ſuis pertinen, 
&c. 10mo Februarii, 1548vo quamquid Cartam ac vitalem redditum in cad, con- 
tent. &c. confirmamus, &c. Apud Edin. 11mo die menſis Februarii, Anno Do- 
mini 1548 vo, & Regni noſtti 7mo, 
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I. 


GENERAL RreTouk of Mrs, MARY ROSS. 


H AC inquiſitio facta fuit in novo domo ſeſſionis burgi de Edinburgh, ſexto 
die menſis Februarii, Anno Domini milleſimo ſexcenteſimo quadrageſimo nono co- 
tam Roberto Hamilton, &c. tribus ex quatuor clavigeris ordinariis coram Do- 
minis concilii et ſeſſionis tanquam vicecomitibus, &c. qui jura dicunt magno ſa- 
cramento interveniente quod quondam Willielmus Dominus Roſs, frater germa- 
nus Magiſtræ Mariz Roſs, Dominzs Wauchtoun, ſponſæ Joannis Hepburne de 
Wauchtoun Latricis præſentium obiit ad pacem et fidem dict. quond. S. D. N. 

Caroli, Dei Gratia Magnz Britaniz, Franciæ, et Hiberniz 2 fideique de- 
tenſoris, et quod præfata magiſtra Maria Roſs eſt una duaram ſotorum germa- 
num legittimarum & propinquiorum heredum portionariorum linie dict. quon- 
dam Wilhelmi Domini Roſs, ſui fratris germani, et quod eſt legitime ztatis, 
In cujus rei teſtimonium, &c. - 


ll APPEN.- 
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B. 7. No. 92, 
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Carta DAVID Couiris pr C RAW FURPO. 


J ACOBUS, &c. Sciatis nos dediſſe, &c. dilecto conſanguineo noſtro David 
Comiti de Crawfurd, & Domino Lindlay officium vicecomitis de Forfar, &c. te- 
nend. & habend, &c. ditto David Comiti de Crawfurd, & heredibus ſuis, &c. Apud 
Striveling 19no die menſis Octobris, Anno Domini 1476to, & Regni noltri 7mo, 


II. 
CARTAIOANNIS Comiris CRAWFUR DIE. 


J ACOBUS, &c. Sciatis nos dediſſe, &c. dilecto conſanguineo & conſiliario 
noſtro Joanni Comiti Crawfurdie, Omnes & ſingulas Terras & Barroniam de 
Uchteralloun, &c. tenend & habend. &c. ditto Joanni Comiti Crawfurdie con- 
ſanguineo noſtro, heredibus ſuis, & aſſignatis, &c. apud Edinburgh, penultimo. 
die menſis Juli, Anno Domini 1507mo, & Regni noſtri 20mo. 


— — 
->— -- 
* 


— — — — 


III. 
Ca:nra JOANNIS Comrris CRAWFUR DIE. 


eos &c. damus dicto Joanni Comiti Crawfurd, et heredibus ſuis, &c. 
Omneset ſingulas predictas tertas de Petfour, Potconok, & Drumgrane, &c. 
Apud Striveling, 24to die menſis Mau, Anno Domini 13 10mo, & Regni 1 
ada. ; 
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| IV. 
CAR TA JOANNIS Coutris CRAWFUR DIE. 


A COBUS, &c.Sriatis nos dediſſe, &c. dilecto conſanguineo& conſiliario noſtro Book 18. 
Joanni Comiti Crawfurdie, totas & integras Terras de Newhall, &c. tenend & No. 14% 
nabend. &c. dicto Joanni Comiti Crawfurdie, & heredibus ſuis, &c. Apud Edin- 
burgh, 4to die Menlis Decembris, Anno Domini 15r2mo, & Regni noſtri 2 5to. 


V. 
CARTA ALEXANDRI LINDSAY. 


J ACOBUS, Sciatis nos dediſſe, &c. dilecto conſanguineo noſtro Alexandro Book 22, 
Lindſay Magiſtro Crawfurdie, filio et heredi apparenti dilecti conſanguinei et conci- No. 10. 
liarii noſtri David Comitis Crawfurdie, Omnes et ſingulas Terras, annuos reddi- 

tus, tene menta, baronias, ſuperioritates, cuſtumas, advocationes, jura, patronatus et 
donationes eccleſiarum, cappellaniarum, et beneficiorum totius Comitatus Craw- 
furdie ſubſcript. viz, Terras et Baroniam de Finnevin, &c. quequid terre, &c. fu- 
erunt dicti David Comitis Crawfurdie, perprius hereditarie ; Et quas, et que idem 
non vi aut metu, ductus, &c. reſignavit &c. Tenend. et habend. &c. dicto Alex- 
andro Lindſay, et heredibus ſuis, &c. Apud Edinburgh, - 2do die menſis Septem- 

bi, Anno Domini 1527mo, et Regni noſtri 14to, 
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ConsTITUTION of the Earldom of Lxx x ox in a Duhkeric, 
5s Auguſt 1581, copied from the Earl of Havpincro'; 
Collections in the Advocates Library, at Edinburgh. 
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'y-« rang . 1 HE Kingis Majeſtie calling to remembrance how the Erledom of Lennox, 
#0. fol, 460. L.ordſchipe of Darnly, and Barrony of Torboltoun, being the heritage of the Erles 
of Lennox, of quhome his Majeſtic is diſcendit, ſucceidit unto his hienes be the 
death of umquhile his hienes deireſt fader, and his Majeſties guidſir, Matthew Erle 
of Lennox, Regent to his hienes his realme, and liegis for the tyme, and after diſ- 
Poſiticune maid be bis hienes of new, of the ſaids Erledome, Lordſchipe and Barrony, 10 
bis Majeſty's faderis brother Charles, lykwais Erle of Lennox, throw default of airs 
maill in his prrſoune, and, be.viriew of his Mageſties revocatioune,the ſame Erledome, Lord- 
ſehipe and Barronie returning agane 10 bis hienes, his deareſt and only great uncle Robert 
Erle of Marche, who was allo infeft in the ſaids Erledome, Lordichipe and Barronie, 
yielding his place; his Majeſtic haing ſtill ane earneſt deſyre of the ſtanding of 
the ſaid hous of Lennox, in the poſſeſſioun of his next coufingis meall of the ſame 
hous and blud; theirfore gave and diſponit heretablie to his deareſt couling Eſlmie 
Erle of Lennox, Lord Darnley, Aubigny, and Dalkeith, greit chamerlane of 
this realme, and his airs, the ſaids Erledome of Lennox, Lordſchipe of Darnly, and 
Baronie of Torboltoun, with the honours, rights, and privileges pertaining thair- 
to quha moveit, of great and ſingular affectioun towards his Majeſtie, came furth 
of the realme of France, his native countrie, to ſerve and attend upone his Majeſlie, 
and to bruik the title, and occupy the hous, and leving quhairof, he is deſcendit, 
and quhairunto it hes pleaſſit his Majeſtie to advance and promove him, having 
Er na panes, perre'l, nor charges, in that guhilk might further his Majeſties au- 
oritie and ſervice; and now his Majeſtic having zit ane delyre to honour and ad- 
vance the hous quhairot his Majeſtic, on the ane pairt of his ſaid dearelt father, is de- 


ſceudit tra the memo ie of his noble and worthie progenitoris of that ſtok and fa- 
4 milie, 
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milie, and for the guid and worthy deſerving of the ſaid preſent Earle of Lennox, 
his deareſt couſing, towards his Mageſtie, and for uthers reaſonable cauſes and con- 
ſiderationes moving his heines thereto; He, therefore, mad, creat, ereclit, and in- 
corporate the ſaid Earldome of Lennox, in an haile and frie Dukerie, to be callit 
the Dukerie of Lennox in time coming, and the ſaid Lordſhipe of Darnley in an 
haile and free Earledome of Darnley in time coming, and the ſaid Barrony of Tor- 
boltone in ane haile and free lordſhip to be callit the Lordſchipe of Torbol- 
toun, in time coming, without prejudice of the unioune, annexatipune, and u- 
thoris privileges grantit in the infeftment maid thereupone of befoir, and als hes 
maid, conſtitut, and nameit, and ordainit in tyme cuming, his ſaid dereſt couſing 
Eſlme Duik of Lennox, Erle of Darnely, Lord Aubigney, Torboltoun, and Dal- 
keith, with all honouris, dignities, prerogatives, rightis, priviledges, profeittis, com- 
modities, and dewties nes ne thereto, to be bruiket, joiſit, uſeit, occupit, and 
feffit be him ſickly ke, and als freely in all teſpects and conditions as ony utheris 
— bruikit the tittle, right, and poſſeſſioun of quhatomever Dukrie, Earledome, 
Lordſchipe, or Barronie within this realme, in time bygane; and that letters be di- 
rect to make publication heitof, be open proclamatioune at the Metcate Croſe of 
Edinburgh, and utheris places neidfull ; charging all and ſundrie Earles, Lordis, 
Barronis, and uthers, his heins ſubjects, to acknowledge and reverance his ſaid dear- 
eſt couling, according to the ſtile, titile, place befotr ſpecified, ordaining him to 
be inveſtit thairin, with all ſolemnities requiſite, 


II. 
CaRTA ESMI Ducis or LENIN AX. 


J ACOBUS, &e. Sciatis, dedimus, &c. preſato noſtro chariſſimo conſanguineo, ,,_. ' 
et fideliſſimo confiliario, Eſmo Duci de Levinax, Comiti Darnlie, Domino Tar- No. © - 
boltoun, Dalkeith, et Aubigny, &c. et ſuis heredibus ſubſcriptis hereditarie, omnes 
et ſingulas terras, comitatum, dominia, baronias, officia, regalitates, et privilegia ea» 
rundem ſubtus ſpecificat. viz, totas et integras terras, et commitatum et dominum 
de Levinax, cum caſtris, turribus, fortaliciis, &. Quequidem Omnes et Singule 
terre comitatus, dominia, baronie, ville et burgiin baronia, regalitates, caſtra, turres, 
fortalicia, maneries, ſilve, parce, molendina, piſcationes, lie outſetts, partes, pendi- 
culi, columbarii, cunicularii, tenentes tenandrei, libere tenentium, ſervitia, ad- 
vocationes, donationes, et jura PEIIIER prepoliturarum, prebendariorum, 
* 


eccleſiarum 


Nook 6. 
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eccleſiarum, et capellaniarum, ac omnium aliarum particulariter ſupra ſcript, cum 
omnibus ſuis pertinen. prius hereditarie pertinuerunt dicto noſtro chariſſimo con. 
ſanguineo Eſme Duci de Lavinax, Comiti Darnlie, Domino Tarbatoun, Dalkeith, 
et Aubigny, &c, Et per ipſum perſonaliter pure et ſimplicer, per fuſtim et baculum 
in manibus noſlris reſignate fuerint, &c. Tenend. et habend. &c. prefato noſtro 
chariſſimo conſauguineo et conſiliario, Eimo Duci de Levinax, Comiti Darnlie, 
Domino Torboltoun, Dalkeith et Aubigny, &c. et heredibus ſuis maſculis, &c. 
de corpore ſuo legitime procreatis ſeu procreandis. Quihus defician. nobis et ſuc. 
ceſſoribus noſtris reverſur. &c. Apud Halierudhouſe, 14tio die menſis Decem- 
bris, Anno Domini 158 mo, et Anno Regni noſtri 15to, 


KETETENDIN  XXXL 


J. 


J ACOBUS, Dei Gratia Rex Scotorum, univerſis et ſingulis legiis et ſub- 
ditis noltris ad quorum noticias preſentes litere pervenerint ſalutem, Cum enim 
Georgius Comes de Rothes, Dominus Lelslic alias ſummonitus fuit per literas 
noſtras ſub cera alba perſonaliter et refponden. nobis pro proditoria fictione cujuſd. 
litere quirtancic ſub ſigneto quond, progenitoris noſtri ſuper ſumma ducentarum 


mercarum, ut in litera ſummonitionis predicte ad plenum continetur, &c. 15 
Octobtis, 1464. 


Yor of 
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Ix Dei nomine Amen. Per hoc ptæſens publicum inſtrumentum cunctis 
pateat evidenter quod anno incarnationis Dominic 1514to, menſis vero Octobris 
die tertia, indictione ſecunda pontificatus ſanctiſſimi in Chriſto patris et Domini 
no(tri Domini Leonis, divina providentia Pape decimi, anno ſecundo in mei 
notarii publici et teſtium ſublcriptorum, praeſentia, perſonaliter conſtitutus in 
curia Vicecomitis de Inverneſs, die datz preſentis publici iaſtrumenti, in praorio 
de Inverneſs, per providum virum Andream Auchleck, burgen. de Inverneſs et 
Vicecomitem deputatum pro deſervitione unius brevis inquilitionis capelle regiæ 
impetrat, per ELIZABETH SUTHERLAND, SOROREM QUOND, JOHANNISCOMITIS 
vr SUTHERLAND, Ce et ſuper terris et comitatu de Sutherland, comparuit vene- 
rabilis vir Magiſter Joannes Calder, precentor Roſſen. actornatus et eo nomine dict 
lizabeth, cujus mandato lecto et admiſſo hujuſmodi breve legittime, ut apperuit 
proclamatum executum et indorſatum produxit et executionem ejuſdem probari 
fecitz et hoc in præſentia cujuſd. Magiſtri Roberti Munro, fratris et procura- 
tris Alexandri Sutherland, ad quantum dictum breve excipien. prætenden. et 
intetelle habere allegan. et quia prefatus Magiſter Robertus procurator pro dicto 
Alexandro admiſſus nihil tunc quantum dictum breve proclamationem et exe- 
cutionem ejuſdem aut quantum membra curia: oppoſuit, aut in ſpecie allegavit 
dictus Vicecomes deputatus ad electionem aſliſa pro deſervitione dicti brevis pro- 
ceſlit, et eandem aſſiſam jurari fecit tactis ſacris Dei evangeliis: et quia dictus pro- 
curator prefati Alexandri, per quandam cedulam in ſcriptis porrect. allegabat; 
- quod non patebat tutus acceſſus ditto Alexandro ad burgum de Invernels, ad 
detenden quantum dictum breve propter SeviTIAM ALEXANDRI CoMITIS DE 
Iloxx, et amicorum ſuorum dictæ Elizabeth faven. idem Dominus Comes et 
Adam Gordon de Aboyne cjus frater ſponſuſque dictæ Elizabeth pro ſe et ſuis 
compluribus obtulerunt dare cautionem dicto Alexandro legittimam et ſub mag- 
nis peenis ad eund, et redeund, ad burgum de Inverneſs, pro ſua legitima defen- 
lione utenda, Polt hac quia prefat. procurator per hujuſmodi cedulam in ſcriptis 
porretam allegavit terras et comitatum Sutherlandiæ per cartam Domini Regis 
tall1atas ſeu talliatum eſſe, unde per aſſiſam electam et juratam et vicecomes de- 
putat, ad hujuſmodi cartam talliæ producen. poſtulat. fuit ; qui procurator poſt 
luſmodi cautionem oblatam nullam tunc talliæ cartam produxit et fic aſſiſa ad 
retornationem dicti brevis ptoceſſit. De et ſuper quibus omnibus et ſingulis, &c. 


1 


Die Jovis, 21 Marti, 1771. 


PON Report from the Lords Committees of Privi- 

leges, to whom it was referred to conſider of the 
Petition of Sir Robert Gordon, Bart. claiming the Titles, 
Honours and Dignities of Earl of Sutherland and Lord 
Strathnaver, and alſo of Elizabeth (claiming the Dignity of) 
Counteſs of Sutherland, and her Guardians, and alſo of the 

- Petition of George Sutherland of Forſe, Eſq; claiming the 
Titles, Honours and Dignities of Earl of Sutherland and 
Lord Strathnaver, with his Majeſty's Reference thereof to 
this Houſe ; and alſo the Petition of James Wemyſs, Eſq; 
for himſelf, and on Behalf of Lady Elizabeth his Wife, 
Siſter of William, late Earl of Sutherland, and of their 
infant Children, | 


ResoLveD and ApjupceD by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the Titles, Ho- 
nours and Dignity of the Earldom of Sutherland deſcended 
to Elizabeth, the Wife of Adam Gordon, upon the Death 
of her Brother John Earl of Sutherland without Iflue in 
1514, as Heir of the Body of William, who was Earl of 

| Sutherland in 1275, was aſſumed by her Huſband in her 
Right, and from her deſcended to the Heirs Male, who 
were alſo Heirs of her Body, down to the Death of the laſt 


Earl 


1 
Earl of Sutherland in 1766, without any Objection on the 
Part of the Male Line of the ſaid William, 


Resovap and Apjupgtd by the Lords Spiritual and 
Temporal in Parliament aſſembled, That none of the Char, 
ters produced affect the Title, Honour and Dignity of EA 
of Suthcrland, but operate as Conveyances of the * 
only. 


Rxsorvrp and ApjupGteD by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the Claimang 
Elizabeth Sutherland has a Right to the Title, Honour and 
| Dignity of the Earldom of Sutherland, as Heir of the Body 

of William, who was Earl of Sutherland in 1275. 


ORD, That this judgment be laid before his 
Majeſty by the Lords with the White Stayes, 


ASHLEY COOPER, 
Cler. Parliamenter. 


